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His Traft in French was be- 

: queathed to me by an alliance,Wil- 
z liam Glifſon Eſquire deceaſed, which I 
| have tranſlated into our own Language 
| for the Commun benefit of all. 1 am 
not ſingular in it, ' for daily experience 
manifests the contrary ; neither 7 it a 

; Novelty for Law-books toappear in this 
\ dreſs. Antiquity may be pleaded, Sr. 
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The Epiſtle Dedicatory. 
Germin Perkins, Stanford, Cramp- 
on, Lambert, Sir Henry Finch, 
Dalton, and divers others have in for- 
mer days troden this path. My defires 
are that it may not be peruſed by thoſe who 
read only to fault, what they cannot 
mend, but by thoſe whoſe judicious ' Pen 


' will correfithe errors as Cognizances of 


humane frailty. T wiſh it ſucceſsful to 


all, be be Plead:r or Prafliſer ; and 


that the Common Law of England may 


ſhine forth in theſe Cloudy, and Eclip- 
fed days, ts the Prayer of him who is 


ot iple Tune, A Well-wiſher 


; January 20th. 


"$64. - © 20 the Laws 
HEN. APPLEGARTHR. 


To 


To the READER. 


Ingenuous Reader, 


| "T0 enſuing Lines were not fixed tO 


this Treatiſe ro commend its worth 
unto thee;for, if I can judge rightly, it needs 
them not, as [ doubt not bur thou wilt cons 
feſs upon the peruſal of it. And this made yie 
ſome years paſt take ſome pains in correGing 
many Errataes of the Preſs, and explaining 
many. obſcuriries I met withz andin ſhew- 
ing the reaſon of the Law in many places, 
without any other aimthan my own private 
fatisfation, Bur fince that underſtanding 
an intent of Re-printing of the Copy, I 
thought it not amiſs to impart what I had 
done to the Undertakers thereof ; not only 
for their benefit, but for the Readers cleae« 


rer information, and eafier underſtanding of 


the greater variety of the matters therein 
contained, and in the former Edition very 
briefly, and in many places obſcurely ſer 
forth, If my pains herein may prove pro- 
ficable ro any, I ſhall think ic well beſtaw- 


ed; however I ſhallreſt ſatisfied with this 


perſwaſion, That neither the Printers nor 
' Readers can be prejudiced by theſe my 
weil intended endeavours. 


A 4 William S:yle. 
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For doing of wrong to the dammage of another touching bis 
: body, | 69 
For doing a thing to the dammage of another touching bis 
name, which is ſlauder, 72 
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in Lap, 3 
For not doing that which ought to be done by the Law, touch- 
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For not doing a thing where a man is bound to do it in one 
manner, and he doth it in another, ibid. : 
For negligent ſuffering a tbing to be done to the dammage of 
anotber, Of 117 
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Judgement in a Duare Impedit, 1. when be ſhall have 

Fudgement,2.of what things be ſhall bave Fudgement.330 
The IWrit to the Biſhop, to whom it (hall be ditefied, 334 


Proceſs iu the writ 20 the Biſhop, T7 33 
Of what things a man ſhall bave Judgement. ib. 
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| In what caſes it lies. | ib, 
Within what time this ought to be brought: - | 1343 
The Writ. 344 
The Proceſs; | : | ib. 
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When it js not requiſite to alledge Seifſin. ib. 
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Bar to an Advowry, 390 

| Judgement. | 397 

Treſpaſs. 

N what Court Treſpaſs lies . 40S 
Ibo ſhall bave Teſpaſs. 407 
Againſt whom Treſpaſs lies. 422 


For what matter Treſpaſs lies, viz. for the doing of wrong 
zo the dammage of auotber. 1. Touching Inheritance. 
2, Toxching Chattels. 3. Touching the body. 432 


| Error. —--" *; 
= what Couyt Error ſhall be redreſſed. 453 
Who ſhall have a Writ of Error. * 46r 
The Writ of Error. | * 468 


be Proceſs in Error , 1.. upon a judgement in Ireland, 
2. upon a Bill ſealed, 3. judgement in another _ 

| 409 
Diminution in Error, 1. by whom, 2. in what caſes, 3. at 
' what time. 472 
The aſſignments of Errors, 1. by whom, 2, &t what time. 


3- «pon what Record, 4. of what things. | 494 
Barr in Error. | * 491 
Tudzement in Error, 1, for the Plaintiff, 2. for the Defen- 

dans, 3. for both, | 493 
Execcntion in Error. 498 
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| Next of Kin. 
» bp By AQ of Law Guardian in Soccage 4 | 
A Stranger. 
7 5 of a Court or Hundred in Law. Citi caſe o& a Subject, 
P S valy 3 
F ; 5 of a Mannor-houſe,&c.in deed. in caſe of the Kihg? 
- his own a&. 
5 Ke |S os ' F other hands gin law 4 caſe of a Subje&. 
Y Receiver | 
7 | By his own hacks { in deed\ in caſe of the King. 
»> 
- — 4 EM arlebridge cap. 17. Againſt a Guardian in Soccage, 
g = Marlebridge cap. 23. Againſt a Baily vagarant. 
P. 5 Weſtm. 2. cap.23. For Executors. _ 
2 2 5 Edw.3, cap.s. For Executors of Executofs. 
2 <4 3 Edw.3. cap.11, For Adminiftrarors. 
| > | 23 Hen.$. cap.8. Colleors for repairing of Goals ſhall 
4: account to Juſtices of Peace. 
; 2  2,& 3 Maiecap.s. Againſt Head-Conftables or Church- 
3 | wardens. 
1 8 43 Elip. cap. 2. Overſcers of the Povr ſhall Account to 
w Juſtices of Peace. 
8 I. Facobs cap. 9. Againſt Churchwardens and Conſtables 
|, 1 for Forfcitures of: Alchouſe-keepers by them 
Y CL received, 4 | SA 
* Sn ” * 
: Account againſt a Guardian 
. v 
, in DSoccage. 
þ In what Court Account lieth againſt a Guar» 
aan in Soccage. | 
: T lies in the County Court or Common 
Bank. Nat. br.117.b. ®, 
A - It lies not before the Sheriff, 43 Edw.3. 
; fol.21.pl.r1.Thorpe : For Brook, Account 14.faith, © 
* the Sheriff cannotaſlign Auditors, and therefore 
| Z Itis invainto bring the Action before him, 
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| 74-b.Marſhallſey. 


Account. 


A good plea to ſay the Land is ancient demeſn, 
becauſe the reality may come in queſtion, Coke 
5.part,fol.1e5.A. Aldens caſe. | 

It lies not in the Marſhalſcy : Coke 10. part, 


Who fhall have « Writ againſt Gnardian in 


Soccape, 


The Heir in ward ſhall maintain an Action a- . 
gainſt him after the age of 14 years,or at his full 
age at his eletion. Littleton $.123. - . 

But Nat.br.1 18. b. he ſhall not have it till the 
age of 21 years. Crook fol. 131:.pl.106, by reaſon 
of the words of the Statute of Marlebridge,cap. 


| 17. ſcil, (cum ad etatem pervenerit.) 3 & 4 Ma- 


rie, Dyer 137.pl.25. New tenures 3. b. 18 Edw. 
3-55-pl.76. 29 Edw.:3.fol.5. pl. 13. Vide Regift. 


 origin.136, Lib. Intra. 21, D. 8 R.2.Gard. 166. 


T0 Rich,z. Account 132. DoG.Stud.tol.14.b. Old 
Nat.br.g1.A. | 

If the Heir in ſuch caſe die before his full age, 
his Executor ſhall maintain an Action of Ac- 
count, Crook 131.pl. 106. becaule it concerns 8 
Chattel. 

Yet note, the Heir in Gavel-kind at 15 years 
brought an Account againſia Guardian in Soc-. 
cage, and ſhews, by the Cuſtome he may alien at 
fuch age ; and for this cauſe he was awarded to 
Account, per Welby. 29 Edw.z.fol.5.pl.13. For 
if-he may do the greater , he may do the lefs; ' 
to ſell is more than to take an Account. 

The Executor of an Heis ſhall haye an AG 

count, 
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Account, 


count, per Weſt.2.cap.23. Linleton 27. A. Crook 
131. pl.106. | 

- Executor of an Executor ſhall have an Ac- 
count by 25 Edw.3.cap.23.Com.290,' 

Filins & Heres Domini defwuntii non habebit 
breve de computo, quis pertinet ad executionem ad- 
miniftrationis bonorum defun&i.Regiſt. Orig.135.b 

A Recuſant ſhall not have an action for any 
thing that is ſeized into the hands of the King, 
3 Jac.cap. 5. for the King is accountable to no 
body. 


Hgainſt what perſon an Account lieth as 
Guaratan is Soccage, 


Account lieth againſt any that taketh the pro- 
fits before the Ward be of the age of 14 years, 
Litleton Nat.br.118.D, 4 Hen.7.6. 10 Heg.6. 7. 
x3 Edw.3.Account 77, 29 E4d.3.5.p1.13. 

But if one occupy,and after Guardian in Soc- 
cage recover in right of the Ward , the party 
ſhall not render an Account to the Heir, for the 
Guardian ought to account for this,27 Edw.3.79. 
Gard. 22. and therefore the Account thali be 
made to the Guardian. 

The reaſon is (as it ſeems) that the Writ doth 
not make mention of the blood.Regi(t,orig.136.b, 
neither the Count, Lib. Intra. | 

Account lieth not againſt an Executor of a 
Guardian, Littleton, Nan non jacet verſus Execu- 
tores, quia mere pertinet ad Cnram Chriſtianam, 
eognoſcere de computa reddendo verſis Executores. 
Regift,orig.135.þ,.28 Hen,8, Dyer 23.p1.145. 

= A 2 


But 


Account. 


But if Executors account, an Aion of Deb* 
lieth for the Avrearages,2 Hen.4.13.pl.2. 

And if the Teſtator covenants tofaccount to 
the Heir and doth not, Covenant licth againſt his 
Executor, Regiſt.origin.165.b. Nat.br.145.H. 

It lies againſt a Woman, 19 H.6.b. Newton, 

Ic lies again the Husband and Wife, 18 E4.3. 


55-p1.76. | 
For what things Account lieth. 


It lies for Woods and Under-woods fold, for 
Lands, Tenements, Meadow, Paſture 5 allo for 


'Rents and Services , perquitites of a Court a 


valentiam. Lib.Intra.21.B,& C. | 

Marlebridge cap. 17. Reſpondeant de exitibus 
per equalem computationem , ſalvis ipſius cuſtodi- 
bus rationabifibus miſis ſuis. 5 

For Fines of Copyhold Land granted by. one. 
Trin.1 Jac.Com.Banc, Shopland verſis Rider,Rox. 
853. 

For the iſſues and profits of the Lands : Lit- 
teton.. 

For the Marriage of the Heir, if he marry 
before the Age of fourteen years: Littleton 
27.4. 

If the Marriage be not as great in value as the 
marriage of the Heir : Littleton 27.4. 

No Account for the preſentation of a Churchz 
therefore the Guardian cannot preſent thertunto, 


. Nat.br.33.1.28 Edw.3 .89. 29 Edw.3.5.8'E4d.2. 


Prefcntment 10. , 
But by Daniel Juſtice, Trin. 1 Fac, Com. Ban. 
EL Ros, 


Account. 


- Rot.853. Shopland againſt Rider: the Guardian 


ſhall preſent , if the Heir be not of the age of 
diſcretion. | 
It lies for Writings, 32 Edw. 3. Account 60. 


The Accouut againſt a Guardian in Soccage. 


The Heir counts, that it was ordained by the 
Common Council of the Land. that the Guar- 
dian in Soccage ſhould Account, &c. ard ſhcws 
the tenure ſpecially, and that: the Defendant had 
the cuſtody of the Lands, &c. from fuch a day 
for 12 years enſuing, and hath not accounted for 
the iſſues and profits,&c. and that at ſuch a day 
the Heir was at full age. Lib. Intra.21.b.Sef.1,2., 
29 Ed.3.4.pl.13. No. Lib Intra.47 E.Sed.z, 


The Writ againſt « Guardian in Soccage. 


Rex,ec, fi A.fecerit &c, tunc ſummon. &c. PB, 
quod fit coram Juitic. noſtris, &c. oftenſum quare 
cum de Comm. Concilis Regni noſiri proviſum ſit, 
quod cuitodes terrarum & tenementorum que te- 
nentur in Saccagio herediby terrarum & tenemen- 
toruem, cum ad etatem pervenerint, reddant ratio- 
nabilem computum ſuum de exitibus, terris_ & te» 
nementis ilits provenient : de tempore quo cuſtodes 
illi babuerunt, ratione mineris etatis beredis pre- 
die, idem B.prefato A. rationabilem computum 
ſuum de exitibus proveuient, de terris & tenemen- 
tis ſuis in N, que tenentur in Soccagio, & quorum 
cujtodiam idem B. babuit, dam predifiu A. infra 
etatem fuit,reddere contradicit,ut dicitur. Et ideo, 
ec. This Writ is founded per /e Stat. de Marlebr, 
cap.17.Nat.br,11S.A.Regiſt,orig. 136. 
| A 3 Nore," 


Account. 


Note, this Writ lies againſt any. one that occu- 

- pies the Land during the nonage of the Ward, 

whether it be the parents of the Heir or not,Re- 

giſt.origin.136-b. for it makes no mention of the 
blood, but only of taking the profits. 

The Writ was Receptor denariorum: A good 
plea to the Writ, becauſe he was Guardian in Soc- 
cage; for otherwiſe he would be twice charged, 
18 Edw.4.3.pl.17. viz.as a Receiver of his rents 
or prolits of the Lands, and alſo as a Guardian in 
Soccage by the Statute, 


The Proceſs againſt a Guardian in Soccage : 
I, Before appearance. 2. After appearance! 


The Proceſs at Common Law before appear- 
ance was but a Diſircſs infinite,Coke 3,part.12.A, 
Herberts Cafc. 

But per Marlebridge cap. 23. a Capias was gi- 
ven againſt a Baily, and per Wejim, 2.cap. 11, ex- 
igend. given againſt a Servant, Baily, Chamber- 
Jain, or any other Receiver, Coke 3. part 12. A. 
Herhberts Caſe. | h 

And in Account againſt a Guardian there ſhall 
be a Capias, 29 Edw.3.5.pl.13. 

But no ex:gend. becauſe this was given againſt 
a Receiver only, 17 Edw.2. Proceſs 203. 17 Edw, 
3.59.-pl.55. Shard, | 

2. It he comes in by Capias or diſtreſs, the ſhall 
After 23+ be committed to the Fleet, 29 Edw.3.35.pl.63. 
pcaraze:, Tt the Account be adjudged to lic, &c. and he 

be not preſent in Court, a Capias ad computan- 


dum all iffue forth, x Edw.3.2.pl, 10, 1 Hen.7.1. 
| 21, 


Account. 


pl. per Townſhend, Lib, Intra, 18. c. Sef.1,2,3. 

In Judgment quod competet : the Plaintiff dics, 
" His Exccutors fhall have a Scire facias upon the 
Judgment, and if the/Defendant come not in up- 
on the garniſhment or warning, an exigexd. ſhall 
ifſue forth, 4 Hez.4.1. 


The Bary by a Guardian in Soccage: 1.Tothe 
Attion of Account. 2. Before Auditors in 
diſcharge. 


That he had the Cuſtody till ſuch a day from 
ſuch a day, and accounted till the full age of the 
Plaintiff without that, that he was Guardian be- 
fore or after, Lib.Intr.2 1.cap.Seq.2, 

It is a good Barr in diſcharge of the Account, 
that he expended fo much for neceflarics for the 
Plaintiff, #Irraque,ec, Littleton, 

'No Barr to fay he was not next of Kin, for 
the occupation is the ſubſtance, and not the Kin- 
dred, Littleton 29 Edw. 3.5. pl. 13. 22 Edw.3. 
11.pl.8. 4 Hen.7.6.b. 10 H.6.7.pl.21.13 Edw.z. 
Account 77. ; 

That he wis never Guardian in Soccage a good 
Barr, Lib.Intra.21.b.Sef.1. 


The Fndement againſt a Guardian inSocage, 
1. Of Account. 2. To recover the thing. 


The Judgment is,quod computer, & ideo in mi- 
ſericord'a, quia pris non computavit , Coke 11, 
par.38. A.Metcalfs Caſe, Lib.Intr.19.D.Sefi.1, 

The Judgment is, 1deo confideratum eft , quod 

A 2 predifus 
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Account. | 


predifiurW.recuperet verſis prefatum M.to reco- 
ver as much as he is found inArrearages,* damps | 
1a occafione implacitationis: Coke 11 part 40.4, 


Exccution againſt Guaraian in Soccage:t.per 7 
8 i | Common Law, 2. per Statute Law, ? 
KiB " te By the Common Law it was but a Levari fa- 3 
Bit cis or Fieri facis: Goke 3. part 12. A. Herberts 


Caſe. 

And this only within the years for if the year ; 
paſſed, he was put to his Action of debt. 

If the Proceſs were not continued, 33 Hen.6, ; 
49. P1.33. EY b- 
i Per Wejtm 2.cap.45. Scire facias Is given after 
Wl the year. 

1-1 Per Weltm. cap.2.18, Elegit is given, Coke 3. 
part 12.4. 

Per Marlebridge cap. 23. & Weſtm,2, cap.11. 
Capias was given in Proceſs and by conſequence, 
Capias ad ſatisfaciendum : Coke 3epart 12.4. 

Per Weſtm. 2. cap. 11. It an Accountant be- 
fore Auditors be found in Arrearages, he ſhall be 
by them committed to the.next Goal in execu- + 
tionz but then they ought to commit him | 
torthwith, Coke 8. part 119. b. Bonhams Caſe. . 
27 Hen.6.8, Com.17. : 

But if an Account be before the Plaintiff, he 
ought not to commit him to priſon; becaule the 
Seatute faith, bcfore Auditors, 45 Edw.3.14. pl, 
EM 

; Fx parte tals, 

; | WWeftm.2.cap.11. It Auditors are aſſigned by 

2:16: £7: party, which will not allow to the —_— 
1 Bi is 


% . 
Oo OS NIN 7 $14 SORE 


+ I. 


"I 


_ 
SE Se e031 OW . Ve hg 

- OO EDER Kt IN OO OP DIAGN”, dV. NEEDBe> Jags 29 

a7, POET OY Ns 11 9 DN NEITISE ES one Wo Bs 


Ee Hogs "IVE: VT. 7 0 ER 
FE ns IO Os LE GE USSR = 


- Account. 


his reaſonable allowances, and they charge him 


with the thing he never received,and him com- 
mit to priſon. he ſhall have an Ex partetalis, Nat. 
br. 129,F.4 Hen.6.18. A.pl.3.Regiſtarig. 137 -b. 
The Writ is returnable before the Trcafurer 
and Barons of the Exchequer at a certain day, 
and a Scire facias is in the Writ , to warn the 
Plaintiff and alſo-the Defendant to be there,Nar. 
br.129,G,H. Regiſt orig. 137 - | 


Account apeinſt 4 Baily , I. of a Court or 
Hundred. 2. of a Mannoi-bouſe,&c. 


In what Court it lies againſt a Baily. 
N the County Court : Regiſt. origin. 135, A. 
Nat.br. 117.6. : 

In Londos betore the Sheriffs, Regiſt. orig. 135. 
AO&B. 

In the five Ports, Rigiſt.origin.155.4, _ 

In Communi Banco, Nat.br.117.6. Regiſt.orig, 
135.B. 

But Ancient demeſa is a good -plea to the ja- 
riſdicion,Coke 5. part 105.A. Aldens. Caſe z be- 
cauſc the Account is *of the iſſues and profits of 
the Mannor,s H. 6.34+p1.36.2 Ed.4.3-pl.3. 

And the reality by preſumption may come 
in debate, Hobart Chict Juſtice, Hill, 11 Fac, Com, 
Ban. Rot. 254. Cox & Barneſley. R 


Who ſhall have an Account againſt a Baily, 
i, of 4 Court, 2. of a Mannor. 
It A. make B, his Baily of his Court or of a 
Hundred 


Account 
for the 
Major and 
Aldermen 
of Lon- 
don, 


Twunatiche 


Executcre 


Account, 


Hundred, he ſhall have an Account againſt him+ 
Nat br.118.E, | 

A. having a Bailywick makes B, his Under- 
Baily, he ſhall have Account againſt B. 3 Edw. 
3:54- Ph<4. 

A. makes Þ. his Baily, which makes G. his 
Deputy, A.ſhall have Account agajnſi B. but not 
againſt C. becauſe C. receives this to the uſe of B. 
Nat.br.119.B. 14 Edw.3.100.pl.8. | 

An Infant purchaſes Lands, he ſhall have an 
Account, it any take the profits. Nat.br.117.B. 

For the profits that the Guardian in Soccage 
takes after the Heirs age of 14 years , the Heir 
(hall have an Account during his nonage againſt 
him as his Baily : but for the profits taken before 
ſuch age, he ſhall have Account as Guardian in 
Soccage 3 but not before his full age.Net.br.118. 
B. becauſe he cannot be Guardianafter the age 
of 14 years. | 

Major and Aldermen of London grant the 
Ward(hip of an Orphan to A. they ſhall have an 
Account againſt A.at the full age of the Orphan. 
$ Rich,2.,guard.166, 

A.deviles to his Executors that they ſhall fell 
his Land,and that his daughter ſhall have part of 
the money, ſhe ſhall have anAccount at the Com- 
mon Law. 4 & 5 Marie Dyer 151.pl.5. 

A Lunatick ſhall have an Account againſt the 
Committee, when he comes to his found memo- 
ry 3 for the Committee is but in the nature of a 
a Baily. 28 Hem. 8, Dyer 26. pl.164.Coke 4. part 
127.b. Beverley's Caſe. | | 

An Executor ſhall have an Account, Nat. br. 


117. 


Account. 
117.C. 3 Edw.3.66;7 Edw.3.269.5 Edw.3.141. 

b.7. | 
F But this was by Veſtm.2.cap.23. 

And if one - hath Judgment againſt *a Baily 
upon an Account, and dieth, his Executors ſhall 
have a Scire facias, 14 Hen. 4. 1. upon the Judg- 
ment. | 

Executor of an Executor ſhall not have an 
Account, per Weſtm.2.cap.23.7 Edw.3,270.pl.y 4. _ 

But this was given per 25 Edw. 3. cap. 5. pl. 
Com.290.' | 

Filius & heres domini defunGii non babebit Bre= 
ve de Computo ſuper Ballivum, quia pertinet ad ex- 
ecutionem adminiſtrationis houorum defuntti. Re- 
gift. Orig. 135.6: 

Husband receives the profits of the Lands of ' 
his wife and dics, the wife ſhall not have an Ac- 
count for the profits during the Coverture a- \ 
gainſt the Executors of the husband.Nat.br.119. 
Joynt-tenant makes his Companion his Baily, 
he ſhall have Account againſt him, 21 E. 3.60. 
p1.5-9. 

T'wo Joynt-tenants of a ward one takes all 
the profits, the other ſhall have an Account, Nat. 
br. 118. 7. 39 Edw. 3. 28. pl.25. 45 Edw.3, 
L. ©. | | 
- Two Joynt-occupiers of a houſe and Mer- 
chandifſe , one ſhall have Account againft the 0- 
ther as Baily of the houſe and Merchandiſe. Lib. 
Intra.18.Sed.s, 

Terre-tenant ſhall have an account againſi Te- | 
nant by Elzgit, but this ds only by Scire facias, 
| | Old 


T+ 


20 
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Law. 


Account. 
Old Nat.br.24. 21 Edw- 3. 26. pl.21. &- fol.10, 
pl.13. 21 Edw.3.2. pl.6o. 5 Edw. 3.159-pl.20, 


Conuſor ſhall have it. in the ſame manner againſt + 
- the Conuſee , Coke 4. part 67.b. 47 Edw. 3.11. 


p! 9.6: 25.pl.63. 
Prior, Abbot, or Maſter of an Hoſpital ſhall 
have an Account for the time of their Predece(- 


for. Nat.br,117.F. Regiſt.orig.135. b. 4 Edw.3, 


- TOO. pl.8. 25 Edw.3.545. pl.1g, 28 Edw.3.90. 


30 kdw.3.l. 

It one make another Baily of his Mannor, &c. 
be ſhall have an Account againſt him as Baily, 
Nat.br.116.D. ; 

Breve fuit quod reddat, &c. M. & ſaciis ſuis 
mercatoribus de ſccietate de D. in Flandria ratio- 
nabilem computum this is naught,s5 Edw.3.138, 
?1.39. tor the generality of it. 

The King may make a Baylift of a Mannor, 
ard;ſhall have an Account againſt him, 33 Her. 
6.2. pl.10. and fol.29.b., ph.2. 


Againſt whom an Account licth as Baily, 1 of 
a Cont or Hunared, 2, of « Mannor,C*c. 


4. having a Bailywick makes B. his Under- 


| Baily to gather the Amercements , he ſhall have 


an Account againſt him, 3 Edr.3.54.pl.24. 

If one enter into my land to my uſe, and take 
the profits, T ſhall have an Account againſt him 
as Baily in Law, Nat.br.117.A. | 

An Infant purchaſes Lands,his parents occupy 
this, he ſhall have Account againſt them as Bai- 
lies in Law, Natebr.117.6, 

No 
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AcconsfF. 


Non jacet verſus Executores, quia mere pertinet 
ad curam Chriſtianam cognoſcere de Computo red- 
dendo, verſus Executores Regiſt. origin.135 b.Nat. 
br.117.C, Littleton, 48 Edw.3.2. 4 Edw.4.25. 

But if an Executor will account , though not 
compellable, debt lieth for the Arrearages due 
upon the Account, 2 Hen.4.13.P.2. 

 Andif a Baily be found in Arrezrages be- 
fore Auditors, his Executors ſhall be charged, 


if theyhave Aﬀets,11 Hes. 4.84. & fol.19.p1.4.8. _ 


It lieth not againſt a Deputy-Baily,Nat.br.119. 
B. 4 Edw.3.100. p1.8. becauſe the Head-Baily is 
chargeable. 

It lieth not againſt an Infant,113.D.Nat.by. be- 
cauſe he hath nor diſcretion to Account, 2i Edw. 
3.8, pl.21. Regiſt. origin. 135.4. Alſo he cannot 
wage his Law, 26. Edw. 3. 63.b. for he cannot 
takean Oath. 

It lies againſt a Woman, Nat.br.118.D. 19 Hen. 
6 4 p1.10. | 

Two Joynt-tenants of wood, one fells all and 
takes the money, the other ſha]l not have an 
Account againſt him, Do&.& Stad.32.b. 

It lies not againſt a Surveyor or Controller, 
Nat.br.11g.C. 

The King (ſhall have an Account againſt any 
perſon that takes the protits, though he claim 
them to his own uſe per Prerogativam, Coke part 
11.90. Devenſhers Caſe.3z5 Hex.6.27.b.Nottingh. 
8 Eliz Dyer 249.pl.83. | 

The King ſhall have an Account againſt an 
Executor, Litzletox,Coke x 1.part 89.B.Devonſhers 

Caſe, per Prerog ativam, : 
97 
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Account. 


For what things Account lieth againſt « Baily 
Ivf a Conrt,efc. 2, of 4 50g ; 


Crook 21 Hen.7.75. pl;23.Account againſt one 
as Baily Burgi ſui de B:and good, 

Account againſt one as Baily of a Mannor, 
Nat.br.126.P. © 

Account againſt a Steward of an Houſe, and 
of Goods in it, 14 Hen.4.20.9 Edw.3.356.pl:40. 

Account for the delivery of three Tuns of 
Wine fold; 43 Edw.3.2.pl.11. 46 Edw.3.3.3.pt. 
6. 13 Rich,2, Account 50. 

n or Herrings delivered and fold, 46 Ed, 3. 
9pl.g. 

f or four ſacks of Wool delivered and fold, 
9 Edw.3.359. pl.38. 

Tenant per Elegit accounts for the overplus, 
Old Nat.br.34, 21 Edw.3.26.pl.21. 

: man accounts for the profits de,&c, Nat:br. 
110.6. | 

A Baily of Woods accounts for Herons and 
Hawks, 14 Edw.3. Account 131.Monubrey. 

Arrearages of Rent upon a Leaſe for years or 
at will lies not in Account, for nothing certain 
lies in an Account, 19 H.6.20. pl.67. 20 H.6:i6, 
pt.2. as the Rent is 3 butan Action of Debt. - 

So of Goods leaſed with a Houſe, although 
they are waſted,20 H.6.16.pl.2. 

So for a Cultome , that one ſhall gather Rents, 
and take the.toll and pety Cuſtomes payable to 
the Lord 22 0. aunuatim,becauſe he pays a certain 
ſum,11 Hen,6.14-pl.4, et i 

. e 


Account. 


| The Count againſt « Baily, 1, of « Conrt or 


Hunared, 2.of a Mannor, ec, 


Counts that from ſuch a day to ſuch a day he 
had the adminiſtration de bladis, fanis, equis, bo- 


| bus, vaccis, porcis, bidentibus, earucis, ac de omnt- 
3 bus aliis rebw, Ec, & de, Ee, ad merchandizan- 
; dum & proficuum faciendum, &c. & ad rationg- 
* bilem Computum,&c, Lib.Intra.17.4; Sed, .vide 
| more Lib.Intra.17.a,6 b, ſei. 1,2,3,4.,5:fol.17b, 


2 Oc. ſed,1,2,3,4,5,6, 


(7570 


The Plaintiff ought to Count that the-Deſen- 


3 dant was Baily of the Mannor-houſe and Lands, 
3 &c.and yet it is not material whether he had the 

3 Mannor-houle, &c. for the Receipt charges him, 
* o Edw.3.356.p1.38. Stoner. 27 Edw.3.29.pl.25. 


He need not count the things particularly, be- 
cauſe it may be ſhewed before the Auditors, 


| Crook x Hen. $. 153. pl.2. where heis to charge 


him particularly. 

But the Book of 49 Edw.3.13. 14 Henq:14. 
ſays, that it is material. ©. inde. 

If Account be brought againſt one that by 
Cuſiome ought to gather the Rents, the Count 
muſt be ſpecial, 21 Hee.7.76. pl.23. becauſe the 
Cuſtome makes the caſe to be ſpecial. 

The Count was againf one as Baily of a houſe 
and merchandiſe occupied by Joynt-tenants, ex 
aan cauſa ſeu contratin, Lib, Intra.18.4, 

eQ.6. 

The Count was , that he was Baily at the 


Feafi of St.Michael, and good, becauſe it ſhall be 
intended 


Jn Comi- 
| Falk 


| - Jn Bancoe 


Account. 


intended th* Archangel, Coke 11, part 39. A. 
Metcalfes Caſe, 20 Hen.6.23. 
- .The Count was againſt a Tenant per Elegit, 
that he had made waſie to the value, &c. 01d, 
Nat. br.3 4. We _ 
Conuſor counts that the Conuſee had levied 
the ſum, or that he had levied part, and ten- 
dred the remnant, 47 Edw.3.11.pl.9.and fol.25. 
0.63. 
. And ſoof the Aſfignee of a Conuſor, 25.E4. 
3-53-pt.17. L IF 
The King is not held to Count againſt one as 


. Baily, bat may alledge generally in his informa- 


tion, quod ille ad computand. Domino Regi tenetur; 
and if it be againſt Executors, quod is tempore 
mortis ſue tencbatur. Coke 11. part.g0. Devou- 
ſhers Caſe. 1 


The Writs 4ainſf 4 Eaily, 1.of a Court or 
Hunayed, 2. of a Mannor,es. 

Rex,&e. Precipimus tibi quod Fuſticies T; B, 
quod juſte.& ſine dilatione reddat B. rationabilem 
computum ſuum de tempore quo fuit Ballivus ſuus 
in M. ficut rationabiliter monſtrare poterit, quod 
fibi reddere debeat , ne amplins inde clamorem 
andiamus pro defeiin juſtitie, Teſte, &*c. Regiſt ,o- 
r1g.135 A. | 

In Loxdon, Regift.orig.135.4. 

For Executors, Regiſt.orig.135.4. 

For Merchants, Regiſft.orig.ibid. | 

Rex, &c, Precipe A. quod juſte,&c.reddat B; 
rationabilem Computum ſaum de tempore quo fuit 
 Ballivns ſuus in N, & niſi fecerit, & predifius B. 

fecerit, 


PRE - 


Account, | 
fecerit te ſecurum de clamore ſuo proſequendoz tune 


ſumm, per bonos ſummonitores predigum A. quod ſit 
 coram Juſtic. noſtris apud Weſim. 4 die Paſche in 


quindecim dies oftenſur. quare non fecerit ; & ha- 


beas ibi ſumm. & hoe breve Teſte, &c.Regilt;origei3 5. 


b.Nat.br.117.E. | 

oe for a man and his Wiſe. Regiſt. orig. 
135.b. 

Por a Maſter of a houſe. Regiſt.orig. 135.6. 

For a Prior in the time of his Predeceflor. Re- 
giſt. orig.135.b. ns 

For an Executor and an Abbot Co-executor, 
Regiſt. orig. 135.b. 

But there is another form of a Writ founded 
upon'the Statute of Marlebridge, cap.23. Nat.1 17. 
H. orig.Regiſt.13$.b. 

Account againſt B, as Baily and Receiver in K. 
a good bar to the Writ, that he was not Baily nor 
Receiverin K. 21 Hen. 6.2 1.p1.42. Vide 44 Edw, 
3-'1.pl.2. 

The Writ ought to..comprehend the County, 
Io Edw.3,365: pl. 19.Shard. » 

If it be brought againſt one as. Receiver, where 
he was Baily, it ſhall abate, 3 Edw.3. 70. pl.25. 
18 Edw. 4. pl. 17. For the Law takes notice of 
them as diftin& and different employments. 

But one Writ may comprehend Baily and Re- 
ceiver. 9 Edw.3+356.pl.38.Nat.br.116.P.21 Hen, 
6.21. pl.q2, Regiſt. orig. 135 b. For a man may be 
charged in a double capacity, and it he rightly 
charged cither way it is gone» 


B The 


Ml 


Account. 


The proceſi againſt a Baily, 1. before appearance 
2. after appearance. 


At the Common Law the Proceſs was but a di- 
ſireſs infinite, Coke 3. part.12, A, Harberts caſe. 

But by Marlebridge, cap.23.a Capias was given, 
Coke 3. part.12.A. 

And per Weſtm.2. cap. 11. proceſs of Outlawry 
is given, Coke 3. part. 12. A. 17 Ed.2, proceſs 203. 
17 Edw.3.59.-pl.55. Shard.2g9 Ed.3.5.pl.13. 

But againſi Tenant by Elegit , is but a Scire 
facias, 21 Edw. 3.2. pl.6.'5 Edw. 3. 159. pl2o. 
Regiſt. judicial. 73.b. Old Nat.br.3 4. 

And if they appear not being ſummoned, judg- 
ment ſhall be given againſt them, 5 Edw. 3.159. 
21 Edw.3.1. ; ( 

Conulor ſhall have a Scire facias againſt the 
Conuſee, Coke 4.part.67.b. 47 Edw.3.11.pl.g. & 
fel.2 5.pl.63. 

S'» the Aſſignee of a Convſor, 25 Edw. 3.53. 

L17. - : 
: If a Baily come in by Capias or Exigend. he 
ſhall be forthwith cemmitted to the Fleert,29 Edw. 
3-35-p1.63. for his contempt in not appearing bc- 
tore. 

So if hecome in by Diſtreſs, and the Account be 
adjudged, 29 Edw.3.35.pl.63. 

But if the Account be adjudged, and he be not 
preſent in Court, a Capias ad Computandum ſhall 
iflue out againſt him, 1 Ew. 3. 2. pl. 10. 1 Hes. 
7.1. pl,1, Townſend, Lib.Intra 18,c, SeQ.1,2,3. * 


The 


Cf 2h. LAID Twin 
OUR ACTONAL? Ha 
ay v4T- ic ©» M4 bh —_ 

PRE CO Le I HD TEE 


Account. 


The Bar for a Baily, I. to an aGion of Account 1 
' _ 2. before Auditors, 
A good Bar, that he did account before Audi- 


# tors, 25 Edw.3. 39. pl. 1. 2 Edw.3.45-pl.13. Lib. 


Iatra.17. A.Sec.r. he (hall ſhew the time and the 
Auditors. | 
But in pleading he ought to ſay, that the Au- 


* ditors were aligned by the Plaintiff only, and not 
3 by his aſſent, 29 Edw.3.40. pl.21. 


A good Bar, that he did account with the Plain- 
tiff himſelf. Lib. Intr. 18. A,& B.Sef.s., 11 Rich. 


EZ 2. Stath, Account 46. 45 Edw.3.14.pl.13. 


But it is no Bar to ſay, he did account with the 
Plaintiff after that he had impriſoned him, 22 
Edw.3.13.p1.32. 

Account per Executors a good Plea, that he 
did account to the Teſtator, and ſhews an Acquit- 
tance of the Teftator. 1 Edw.3.2.p1.10. 

Heir Frank-tenant a good bar,28 Edw. 3.90. 

An Abbot brought an account againſt B.as Bal- 
ly of his Predecefſor, and the Defendant pleads, 
that he had a Leaſeof his Predeceſſor for 3 years, 
and entered after the end, and found certain things 
there 3 this is a good Bar, +6 Edw. 3, 368, 1. 

O. 
The Defendant faid, that it was dcbatcd be- 


= tween the Plaintiff and his Wife , and it was a- 


preed, that the Wife ſhould have the Land for 

her maintenance, and ſhe leaſed to the Defendant 

— Rent; this is a good bar, 47 Edm.3. 18. 
» 34 

F An account for the delivery of three Tuns of 

Wine; a good bar for the Defendants to fay, 

B 2 that 


"Y 


Account 
before 
Auditors. - 


hn Y 
0 


No bar, 


Property. 


Payment. Fa 
| ba 


Servant, 


Statute- 
Merchant. 


Vendee., 


Account. 


that the Wife was a common Taverner, and that 
they were B3ilics for the (ale thereof, without the 
aſſent of him, and that ſhe ſold and paid the 
Plaintiff, without that,that they were his Bailies in 
any other manner, 13 Rich.2. Account 50. 

Defendant pleads'a Leaſe tro him of Ge Mannor, 
a good bar, 49 Edw.3.7.pl.11. 

Account of. a Houſe and Goods : it is no Plea 

to ſay, he bought the goods of the Plaintiff but 
mult fay without that, that he was his Baily for 
Account-render, 49 Edw.3.7.pl.11. 
' Payment by command of the Plaintiff, a good 
r in diſcharge, Coke 11.part.38. B. Metcalfs caſc. 
1 Edw.s. 42 Edw.3.6. pl.21. But this is before 
Auditors, and not inbar of the Action. | 

The Defendant ſaid , that he was Servant * to 
the Plaintiff, and he did chaſe the Cattel out of 
the held, without that, that he was Baily jn any 
other manner ; tor if the Cattel are hurt he ſhall 
have an action of the Caſe,7 Hen.4..14. pl.18. 

He was his Surveyor, without that,that he was 
his Baily, 4 Edw.3. Account 34. | 

The Defendant ſaid, that the Plaintiff granted 
by Decd , arid ſhews, that when he came to C. he 
was to acknowledge a Statute Merchant, that the 
Account (hould. not be, and ſhews likewiſe, that 
hedidit; this is nothing without ſaying, he de- 
livered it to the Plaintiff, 20 Edw.3. Account 79. 


Account for the delivering of Tiyn, &c. the 
Defendant ſaid, that he delivered this, and took an 
obligation in the name of the Plaintiff; this is 
no bar, 28 Hea.8.Dyer 29.pl.193. for he had no 


authority to take the Bond, n 
 Baily 


Account, + 


Baily of Woods to ſell;it is no Plea to ſay,he had 
not ſold them, becauſe this comes in debite before 
Auditors, 14 Edw.3. Account 131. 

. The plr. after judgment for him quod Comput. 
dies, his Executors ſhall have a Scire facias 3 the 
which being ſerved, if he appear not,an Exigend, 
ſhall iſſue out againſt him, 14 Hex.4.1. 


The Judgment againſt a Baily, 1. of. Account ;, 2. 
ta. Recover the things, WD Oe 
The Judgment is, od Compmniet & ideo in mi- 

ſericordia, quia prius inde nou Computavit., Coke 
11,part. 38.4, Metcalfs caſe, Lib.Intra, 19,b.ſedi,1. 

& 20.D. ſed,n. 

Druod computet ſor parcei, and Bar for the 
ne ne ſef.12. 


predifus W. vecuperet verſu prefat. M. as much 
35 he ſhall be found in Arrearages, & dampna oc- 
cafione implacitationis, '&c. Coke 11. part. 40. A, 
Metcalfs caſe. 

Serre facias againli Tenant per Elaggt to Account, 
and not appearing upon garniſhment; the Judg- 
ment was, that the Plaintiff ſhall recover his 
Lands without any more proceſs upon the cauſe 
of the Account, &c. 5 Edw.3.159. pl. 20. 


Execution againſt a Baily, 1. per Common Law 
2, per Statute Law. 


By the Common Law he ſhall have but a Le- 
vari facias, or Fieri facias. Coke 3. part. 12. A, 
Harberts caſe. And this within the year only, for 


B 3 if 


Io 


The Judgment is, Ideo confideratam oft quad 72 


T. 


2, 


Account. 


if the year paſs, he was put to his Aion of debt, 
if the proceſ#were not continued , 33 Hen.6.4g, 
TLEED 

Per Weſtm.2. cap.4.5. a Scire facias is given aſter 
the year. 

And per Weſtm.2.cap.18, Elegit is given.Coke 3. 
part.12.A. 

And per Marlebridge, cap.23. and Wejtm. 2.Cap. 
11..Capias is given inprocels; 

And per conſequence a Capias ad ſatifaciendum 

aſter Judgment, Coke 3.part. A.12. 

And by the Statute of Weſtm. 2. cap. 11. if an 
Accountant be found in arrearages before Audi- 
tors, he ſhall be Committed by the Auditors to 
the next Goal in execution. 

But then the Auditors ought to Commit him 
to priſon forthwith. Coke $. part. 119.b. Bonbams 
caſe, '27 Hen.6.8, Com.1 7. 

But if he Account before the plt. he cannot 
Commit him to priſon, 45 Edw. 3.14. - becauſe 
he ſhall not be Judge in his own cauſe. 


Ex parte Talis by a Baily. 

Per Weſtm.2. cap.11. if Auditors be aſſigned by 
the party which will not allow to the Accountant 
reaſonable allowances, or charge him with a thing 
he never received, and Commit him-to priſon, 
he ſhall have a Writ ex parte tal. Nat. br. 129. 
F.4. Hen.6.18.A. pl.3. Regiſt.orig,137.b. ; 

But if Auditors be aſſigned by the Court,, and 
they do not allow reaſonable allowances, he ſhall 
not have this Writ, but ſhall ſhew it to the Court, 
and they ſhall make allowances, Nat. br, 129. F, 
5 Ea. 3 56. pl.30. ie 


Y 
"EM 
= 


-CTp 


Aconunt. 


1f it be ſued in London, and Auditors be aſſign- 
ed by the Court which will not allow, &c, there 
this Writ lieth, Nat.br.129 F. 

But note in Regiſt, orig. 1 37.b.is againſt it.go: 2. 

But if the Plaintiff aſhgn Auditors there, then 
ſuch Writ lieth, Nat.br.129.1.- Regiſt.orig. 137 b. 

The Writ {hall be returnable betore the Trea- 
ſurer and Barons of the Chequer at a day certain, 
and a Scire facias in the Writ to warn the Plain- 
tiff and Defendant to be there, Nat.br.12 9.Regiſt. 


orig. 137. : 


* 
Cn —— 


Account againſt a Receiver, 1.in Law; 
2; $8 Deed: | 


The Court where it is to be brought, 


N the County Court, Regiſt.orig.13 5.4. 
In Loudon, Regift.orig.135.4. 
Inthe 5 Ports, Regiſt.orig. 135.4. 
m_ Juſtice of Peace, per 2. Marlebridge, 
cap.S. 
Before Auditors, per Weſtm.2.cap.11. 
In the Com, Ban. Regiſt.135. Nat.br.117.E. 


Who ſhall bave an Account againſt a Receiver, 


Husband and Wife ſhall have an Account upon 
a Receipt dum ſola fuit, 22 Hen. 6.39. pl. 10, 
Executor ſhall have an Account,- but this is. per 
Weſtm.2,cap.23. Nat.br.117.C.3 Ed.3.66, 7 Edw. 
3+209. 5 Edw.3.141.pl.7. 11 Hen. 4.479. 
| B 4 But 


Account. 


But one Execcutor ſhall not have an Account 
againſt his Companion. 11 Hen. 4.79. ?1.20. for 
there is no privity betwixt them, and they have 
intereſt in the goods of Teſiator, in his right, 
and not their own. 

If one have Judgment againſt a Receiver , and 


dies, his Exccutors ſhall have a Scire facias. 14 H. 


4-T+ 
If two Merchants occupy in Common and one 


die, his Executors ſhall have an Account againſ 
the other. Nat.br. 117. D. for the two Merchants 
had ſeveral Intereſts. 

An Executor of an Executor ſhall not have an 
Account, but only by the Statute of 25 Edw.3. 
cap.5. Com. 190. 17 Edw.3.270.pl.3. 

Filius & beres non habebit breve de Computo 
rerſus Keceptorem, quia pertinet ad executionem 
Adminiftrationis bouorum defunii. Regilt. orig. 
I35-B. ard therefore it belongs to the Excecutor. 

Guardians of a Church againti their Prede- 


ceſſors, 8 Edw.4. 6.P:5. ſhall have an account in 


right of the Pariſh. 

And per 2. Marlebridge cap. 8. they ſhall have 
an Account againſt a Baily or head Conttable of 
an Hundred, &c. 'for amerciaments , or not re- 
pairing High- - WAyS. 

Guardians and Pariſhioners ſhall have an Ac- 
count again Conſtables and Churchwardens for 
Forfeitures of Alchouſe-keepers,, in the ſame 
manner as for other things by the Common Law, 
I Fac, cap.9, 

Two Joynt-tcnants of goods, one of then de- 
livers the goods to the 'other to render Account, 
Qaec ſhall have an Account againſt the other. 43 


: Edw. 


Br 


Account. 


Fdw.3.21, 12 Hen.4.18, Nat.br, 118.H. for here 
is a privity betwixt their ſeveral Intereſts. 

The Sheriff levies Money upon a fier#facias, and 
does not deliver it to the plz, neither brings it 
into Court, the pl. ſhall have an account againſt 


him, 11 H.4.58. pl.8. 20 Hen.6.24.4. 21 Hex. 


6.5-4. Or the party may move the Court againſt 
him. | 

If one teſtific by his deed, that he received 20 7. 
to betow for me, I (hall have an Account, Hex. 8, 
Dyer,20.pl. 118, 11 Hen.6.39. pl.31. for the pri- 
vity appears by the deed. 

So if one receive Money to my uſe, Nat.br.117. 
9.6 Hen. 4.7. pl.33. But here I muſtprove the 
Receipt, though I need not in the former caſe. 

Soif A. deliver Money to B. to deliver to me. 
Nat.br.117.9. 13 Hen.q. pl.i. Hankeford, Nat.br. 
138.4. I ſhall have an Account upon the privity 
in Law, and A. may have an Account upon the 
privity.in Fat, ©. 

A. indebted to B. in 200 |, B.prays C.to receive 
this for him. A: prays C. to borrow this to pay B. 
C.' borrows it of D. to pay to B. bnt pays-it not at 
the day. A. was bound to D.for re-payment. B, 
ſhall have an Account” againſt C, for this Money 
belongs to B. infomuch that C, had his warrant 
to receive it, Hill. 12 Fac. Com. Bax. Harringdon 
verſus Dean': ando there is a truſt and privity 
betwixt them. ; &s 

A, delivers Money to B. todeliver to C. and he 
pays it not, A. ſhall have an Account againſt him, 
Crooke'2:1 Hen. 7.69. pl.2. per Frowicke. Q.if C. 
may not have an Account, NH 


deviſed 


z3 


The King ſhall have. an Account, 'if goods be King. 


, Account. 


deviſed to him , againſt the Poſſeſſour in whoſe 
hands ſoever they be, Coke 1 1. part.9a.fA. Devou- 
ſhers caſe. 40 Aﬀſſi. pl.35. per Prerogativam ſuam. 
For wherctoever the King hath equity, the Law 
will not be deticient to him. 

If one takes goods which appertain to the 
King, claiming them to his own uſe 3 yetthe King 
ſhall have an account, Coke 11. part. 90, A. 33 
Hen.6.2. 35 Hen. 6. 27. B. Nottingham. 8 Eliz. 
Dyer 249. pl.83. For the right beiog diſputable, 
the Law will judge the Kings claim to be true ra- 
ther than the others; for the King can do no 


wrong in the eye of the Law. | 
|  Twooffer to be bound for A, that he ſhall ſerve 


the King truly in ſuch an Office, and they preſent 
him to the King, and he doth not perform his 


_ Office, they ſhall account to the King , though 


they are. not bound, Coke 11. part. 92. B. Devou- 


. ſhers caſe. 30 Edw, 3. Rott. 6, For the King re- 


poſed truſt in them, and he ſhall not be prejudiced 
by them. 

If one be entituled to. an action of Account, 
and be outlawed, the King ſha]l have an Account 
for it, 28 Edw.3.92.pl.10. for he comes in the 
iead of the party outlawed. ; 

If one be indebted to the King and dies., the 
King ſhall have an account againſt his Executors 
or Tertenant, 5 Eliz, Dyer 225. pl.33. At his 
EleQion ©. whether againſt both. 


Againſt wbom Account lieth as Receiver, 
It lies not againſt a Prentice, Nat. br. yg. D. 
7 Hen.4:14. 8 Edw.3.310. ph26. tor ther is no 


Writ in the Regiſter againſt a Prentice ; Coke 


I1.part. 


Account. 


11. part. 89. B, Devouſhers caſe 3 for a Prentice is 
not ſ#i juri. A | 

Per 2. Marlebridge, cap.8. Churchwardens ſhall 
have an account againſt a Baily or head Conſtable, 
for amerciaments tor Highways not repaired. 

Tt lies againſt the Husband for the receipt of the 
Wife, Nat. br. 118. F. tor her Receipt is his Re- 
ceipt. ©. If theReceipt was dum ſol fuit it ſeems 
it doth. | | 

| It lies againſt a Deputy of a Receiver, for 
he receives this to the uſe of his Maſter, Nat. br. 
119.B. 4 Edw.3.100. pl,s. therefore the Maſter 
ſhall have account. ' | 


It lies not againſtan Executor, Nat.br.117.C. Executor. 


Littletl, Regiſt.orig.135.B. quia mere pertinet ad 
curam Chriſtianam cognoſcere de computo reddends 
verſus executires, 48 Edw. 3.2. 4.Edw. 4.25. ©. 

But'if an Executor will account , he ſhall be 
charged aſterward,2 Hen.q.13.p1.2.19 Hen.6.5. 4. 
Forteſcae , for he hath waved the Spiritual Court, 

Note in the caſe of the King he ſhall have ac- 
count again(t Exccutors , Littleton. For he may 
recover his right by what Law he pleaſcth, | 
_ Iclieth not againſt an Infant, Nat. br. 118. D. 
becauſe he hath not diſcretion to account, and fo 
may wrong himſelf in his Account; and per.2t 
Edw.3.8.pl.21. Regiſt.orig.135.A. 26 Edw.3.63. 
he cannot wage his Law, becauſe he muſt perform 
his Law by taking his Oath. 

It lies again(i a Woman or Chaplin, Nat. br. 118, 
D, viz. a Feme (ole. 

Churchwardens ſhall have an account againſt 
their Predecefſors, 8 Edw. 4. 6. pl, 5. for they are 
perſons intrulted by the Pariſh. | 
; Two 


Account. 


Two being bound, both of them to Account, 
and each of them of the wholez quere it Account 
lies againſt one only, 5 Edw.3.141.p1.8. 

It lies not againſt a Pariſh-Pricft that hath the 
Offerings, ſor the Clark holds the veſſel in which 
they are put, Nat.br.119. E.25 Edw.3.46. þ1.32. 
- vide 11 Rich.2. FuriſdiGion 18, and he is not tied 
to be reſponſable for his Clark. | 

The King grants the Toll of a Village to the 
Inhabitants, and in the ſaid Village there were 
certain ColleQors to receive it, the Village ſhall 
have a Commiſſion out of the Chancery againſt 
him that receives this Toll, to hear and determine 
it, and to hear their Accoynts, &c. Nat.br.119.F. 

If any takes the goods of the Kings Debtors 
which dies, the King ſhall have an Account againſt 
him, Coke 11: part.g3. A. For the Law creates a 
_ Privity incaſe of the King, for the preſervation 
of his Revenue, 

It lies for the King againſi a Debtor, or his - 
Executors or Tertenents, 5 Eliz. Dyer 225.p1.33. 
Com.321.Mynes. Ct 

But if one purchaſe to him and his Wife, and 
he become indebted to the King, anddie, his 
Wiſe ſhall not be charged, 5 Eliz.Dyer 215.p1.33. 
Contra, if he be firſt-in debt, and purchaſe but a 
Chattel, 5 Affiz.. pl. 5. For the Feme had an in- 
tereſt in the Land made by the Husband, and ſhe 
ſhall not be charged with her Husbands debt 3 but 
the Executor of the Husband. | 

If one be an Accountant to the King ,. and be- 
come indebted to the King , and afterward fell a 
Leaſe for years, the Vendee ſhall not be charged, 
becauſe it is but a Chattel, Coke 8,par.17 1.4. and 

it 


. Account, 


. it was lawful for him to buy it, and might nor 


know the Vendor to be an Accountant. 

One in debt to the King purchaſes Lands with 
the Kings money, to the uſe of ſome Friends in 
Fee per covin, and yet takes the profits, the King 
ſhall have the Lands in execution, 5 Marie,Dyer 
I60-pl.41. 24 Edw.3.Rot.4. Coke 11. part. 92. B, 
Devonſbers caſe. For the Law abhors Fraud in all 
parties,but eſpecially where the King is concerned, 


For what things Account lieth againſt a Receiver, 
A. delivers three tuns of Wine to B. to fell, he 


ſhall have an Account againſt him for them 3 but 
then he ought to count of the receipt of every 


ſum received of every ſeveral man, 43 Edw.3.21. 


pl.11. 46 Edw.3.3. pl.6, 46 Edw. 3.9. pl.g. Hill, 
43 Eliz.Com. Ban,Rot.1707.Treſham againſt Ford, 
A indebted to B,and C indebted to B. A ſends mo» 
ney to B by his Servant, which accepts of it for 
the debt of C, and not ſor the debt of As yet 4 
ſhall have an Account againſt B, becauſe he cannot 
accept of this in any other manner than the o- / 
ro tendered it, which was, to fatisfie his own 
ebf. 

If one receive money to my uſe he ſhall account 
for it, Nat.br.z17.q4. 6 Hen. 4.7. pl.33. Q. if he 
receive it againſt my will or conſent. 

Soif A deliver money to B, to deliver to me, 
Nat.117 .g. 13 H.4. pl.1. Haukeford, Nat. 138, A. 
I ſhall have an account, for it was delivered for 
my benefit: ©. if A ſhall not have an account. 

He which ought to pay me en Annuity, pays 
this to another to pay me, or if my Tenant pay it 
70 


Account. 


to another to pay me, I ſhall have an account 
againſt him that received it, or TI may charge 
my Tenant notwithſtanding the delivery of it, fo 
not a double remedy, 6 Hen.4.8.p1.33. 

A delivers Money to B beyond the Sea to be 
paid in Exgland, he ſhall account for it to A, be- 
cauſe the payment was to be made in England,and 
that was the ground of the delivery of it.Nat.br. 

—T18.G. 41 Edw.3.3. 

Money delivered to one upon the performing 
of a Condition, if the condition be not perform- 
ed the money to be re-delivered, he ſhall account, 
Nat.br.118.G. 41 Edw.3.10. 18 Hen,8. Dyer 22. 
21.135. 11 Hen.6.39. pl.;1, for the Condition 
implies an Account, if not performed. 

A leaſes Tithes to B rendring Rent: A being 
indebted to.C, aſhgns B to pay this. No account 
lieth for this, 5 Edw. 4. 140, 141. for if it be not 
paid 4 may have his Action for the Rent, and B 
is not a Receiver in this caſe, 

If goods be deviſed to the King, account lieth 
for them, Coke 11.part 9.4. Devouſhers caſe. For 
the King may uſe what Action he will to recover 
his right, and no injuſtice is done to any by this 
Prerogative. | 

If one take goods of the Crown , and claim 
them as his own proper goods, yet he hall ac- 

count for them, Coke 11.part. 90-A. 33 Hen.8.2. 

35 Hen.6. 27. B. 18: Eliz, Dyer.249, pl.33. For 
ſach taking doth not devett them out of the 
Crown for though he may have right , yet ſuch 
taking is not the proper way to recover them, 


The 


Account. 


The Account againſt a Receiver, 1. by other hands; 
2. by by own bands. ky I 
The Account was, that he was a Receiver till 

ſuch a time, until,&c. within which time he ze- 

ceived of the moneys of the Plaintiff 101. by 

the !12nds'of B. and 10 I. by the hands of C3 for 

B and C here ſhall be accounted but as Servants to 

A. except the contrary be ſhewn, Lib. Intra. 19. 

C, & D.1,2.,3. fol.20, A.Seft.4. 

Account of the Receipt of Moneys by the hands 

of the Wite and a Stranger not good , becauſe 

they ought to have been ſeveral Ifſucs, 43 Edw. 

3.33. þ1. 34. For the Reccipt of the Wife 

is the Receipt of the Husband , and therefore as 

co her the account ought not to be per autre 

maine. | 
But if the Account be of the delivery by the note the 

hands of the Wife of the Plaintiff, it had been diference 

good, 5 Edw.3. 146. pl. 6. Count of Bailment 9twten the 
by the hands ot a S:rvant of the Plaintiff, Hil, —_ of 

4 Eliz.Com.Bax.Rott.1707, Treſham verſus Forde. ,, 1 Jes 
And ſo it is of the delivery of a Stranger, and Receipt of 

the Wife of thePlaintiff, 43 Edw.3.33.p1.34. the Wife, 
Account that the Defendant fold a thing to A, 

and received 201, for it, and another thing t 

another,and received of him 10 /. this is nought, 

for the 10 1. and good for the remainder, 46 Edw, 

3+3. 1.6. Becauſe it is not {aid to whom the other 

thing was ſold;and fo there can be nc iſſue joyned. | 
Baron and Feme count, that the Defendant fait Vit. an 

Receiver to the Teſtator from ſuch a time to Exccutrix, 

ſuch a time, and received by the hands of B,8&c. 

and did not account to the Teſiator neither to the 

Executrix 


Ac cant. 
Exccutrix dum ſola fuit, neither to them a 
coverture, Lib.Intra,2o. A. Sefi.4. 


feer the 


2, Account againſt a Husband upon the receipt of 


his Wife ſhall be by the Husbands own 


hands, 


Nat. br. 118. F. viz. the count ſhall be that the 
Husband receive it, for the receipt of the Feme is 


the receipt of the Baron. 


Bar in detinue is a bar in account, per Brian. 


_ 2 Rich. 3. 14.pl.ig, for the one and the other 
athrm property, and ſuppoſe a detainer. 
Coverture, The Defendant ſaid, that the Plaintiff at the 


time,&c. was under covert Baron, and this was 
good, 6 Edw.3.184: pl.5. Vide 18 Hen.6.3. pl. 3. 
2 Hen, 7.15. for then ſhe had no power toſuc. 


Delivery, Delivery to another by the command 


of the 


Plaintiff Male , for it is too general 3 but to ſay, 
that he was Baily to the Plaintiff to deliver to B. 
of the which he had a deed , this is good be- 
cauſe he had not confeſſed it by the account ren- 
der, this being ſpecial matter of juſtification. 19 
Hen.6.5.pl.10. 26 Hen.q49.pl.7. 3o Hen.6 5.pl.4. 
41 Edw.3.31. pl.37. Lib. Intra.20.A.Sef.5, 
Account againſta Carrier, who faid, that goods 
were delivered to him to deliver to B. which he 
| had done without that he was Receiver in any 0- 


ther manner; this is a. good bar , per 


cuſtome 


PAngleterre, Mich. 40,41 Eliz.Com, Ban.Burrel 


verſus Callice, 


Soif the plz. deliver to one 201. tocarry to the 
Lombard to be exchanged, and he brings a Bill of 
exchange for the' money and traverſeth, without 
that, that he was a Receiver for account render,.fos 
by this he doth not confels the receipt for Account- 


render, 5 Hen, 5.4. pl. 10. 28 Hen. 6. 9. pl. 1. 


3 Hen, 
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» Account: 


2 Hen.6. 4. pl. 4. but juſtifies by a ſpecial Receipt. 

Soit the Plaintiff deliver to one 20 /. to ob- 
tain a diſcharge under the great Seal-of the Cu- 
ſtomes for 10 Hogſheads of Wine, the which he 
hath done 3 this is good, 30 Hen. 6.5. pl. 4. for 
the former reaſon. 

Re-delivery to the plz. without acquittance not 
good, 39 Edw. 3. 19. pl.21, for he confeſſes 
thereby the Receipt , and therefore it is reaſon 
he ſhould account. 

So if it be with an Acquittance, 3 Edw. 3. 52. 
p1. 13.becauſe by this he hath confeſſed the receipt 
for Account-render, and he may plead the 
Acquittance before the Auditors. 

But thiS'is good before Auditors, 29 Edw.3; 
35- pl.1. in diſcharge of the Account, though it 
was not good in bar of the Aion: . 

The Defendant pleads, that he, as Meſſenger of 
the Plaintiff; received of C ſuch a ſum, -being 
Provoſt to the Plaintiff, and this he paid and de- 


livered to the Plaintiff 5 this is no bar to the A- 


Qion , becauſe by the Receipt he is liable to the 
Account, 6 Edw.34.185. pl.7. 29 Edw.3.20.pl.11. 
but it may be-in diſcharge of the account. 

An account of a Receipt by the hands of B. 
1, of May till the firſt of Fuly, it is no plea that 
B was dead the third of May, becauſe he may re- 
ceive this the ſecond of May. 8 Her.6.32. pl.28. 
and fo accountable by his own ſhewing, 

A delivers 200. to B to redeliverz B binds 
himſelf to pay this; no bar in account, 4 Edw. 3. 
125. pl. 45. for the obligation is but additional 
ſecurity , and altcrs not the nature of the bail- 
ment, : 

| [5 Defer« 
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Redelive: 
IY. 


Mort: 


Obligati- 
ON. 


Robbery. 


Vendee. 


Uniſon 
Receiyer. 


Account. 


Defcndant pleads,the Plaintiff being in his debt, 
commands him to receive of Bſo much to his own 
uſe as will ſatishe his debt ; which he doth without 
that,that he was his Receiver for Account-render, 
and good , Lib.Iatra.20, A,&B. ſett.6. 5 Edw.g. 
29. B, Brian, For thcre is diflerence betwixt a 
receiving by way of fatisfa&ion , which is to the 
Receivers uſe 3 and a Receipt per Account-render, 
which is for anothers uſe, 

But if he confeſs the Receipt upon account,and 
he commands him afterwards to retain-the debr, 
this is no bar of the Account by reaſon of his 
confeffion 3 28 Hen.6,7.pl.g. 

No plea; that he was Factor and. was Robbed,in 
bar of the Action ; but a good plea before Audi- 
tors, Coke 4. part. 84. A. 41 Edw.2. 2. pl.g. in 
diſcharge ot the Account 3 yet quere, if he was 
robbed by the Kings Subjeds. 

Vendee and takes an obligationno bar, 28 Hezx. 
8.Dyer.29.pl. x93. for thatis for his own ſecurity 
that made the ſale, and not the Owner of the 
goods. 

Upon Receipt by .others hands , a good plea 
that he was 'never Receiver by their hands, 10 
Edw.4.8. 4. 7 Edw.,3.259. pl.i3. 8 Edw.3.285. 


p1.34. 7 Edw.3.242. pl.1. 24 Edw. 3.66, pl.74. 5 


25 Edw.3.39.pl.24. tor this defiroys the very gift 


of the action. | 

"But 5 Edw.3. 159.p1.22. this is not good ; but 
ſhall ſay generally, that he nevesx was his Receiver. 
Q. Car moy ſemble c*eſt n'eſt ley, fi il ſoit charger 
come Recerver per autre maine, 

- If one teſtifie his Receipt by deed, he cannot 
plead, that he never was his Receiver, 10 Edw.3. 


- PRI” SD'S> 4 4:30 x 

<4 Carre Lin; Hor RON "x 

: LE Bo 2s 3 > ES. 
£7 MEE Ira. Met he Ee EC 


Account. 


383. pl.18.for he is eſtopped by his own deed to 
plead fo, the Law will believe a mans deed rather 
than his bare averment. 

Defendant pleads,that he is Exccutor of B,and 
that he received the money as a debt of B; this is 
not good, becauſe the Plaintiff ſuppoſeth him his 
Receiver 3 but he ought to ſay without that, that 
he received it as the money of the Plaintiff, 1 1 He#. 
4-79. pl.20. 13 Hen.4. pl.1. for ſuch a traverſe 
doth deſtroy the Plaintiffs ſuppoſal. 

Note, if the Receipt be by the hands of the 
Plaintiff, the Defendant may wage his law,7 Edw. 
3.269. pl.52, viz. that he oweth him nothing,be- 
cauſe it may be a thing aced in private betwixt 
them, where the Nay of the Defendant is as much 
to becredited as the Yea of the Plaintiff. 

So upon the delivery of the Wife of the Plain- 
tiff, 13 Hen.4.8. 43 Edw.3.33. pl.31. for Huf- 
band and Wife are one perſon in Law. | 

But upon a Receipt by other hands he cannot, 
9 Eliz.Dyer 265.pl.2. 22 Hen.6.39.pl.10.5 Edw. 
3-159.-pl.22. 33 Hen.6.8. B. Mbyle , becauſe the 
Receipt lies in notice of the Councrey,upon, which 
an iſſue may be joyned,and a trial had. | 

An Executor brought an Account upon the 
delivery of the Teftator , the Defendant cannot 
wage his Law,-7 Edw. 3.269. pl. $2. for the 
delivery and the receipt was not aRted betwixt 
them. , | 


Outlawry of the Plaintiff after the Receipt a Outlawry, 


good bar, although he had a Charter of Pardon, 
28 Edw. 3. 92. pl. 10. for the Defendant is not 
bound to take notice of the Pardon until it be 


pleaded, 
C3 A 
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Accord. 


Delivery 
and Re- 
delivery. 


Re-delive- 
I. 


Expences. 


Account. 


A good plea, that after the Receipt he married 
the Daughter of the Plaintiff , and it was then 
agreed, that he ſhould keep the money, 12 Hex.4. 
18. A. for by this agreement the former contra& 
in Law is deſtroyed: 

So if that he put the money ina bag, and- a- 
greed that he ſhould keep it in licu of a debt, 28 
Hen.s. pl.g. for the ſame reaſon. 


Delivery over by command of the Plaintiff, a 
good plea, 19 H. 6.5. pl. 1o. Lib. Intr, 20. A, 
Sed.5. 42 Edw.s. pl.21. for by this command the 
former truſt is made void. | 

A Re-delivery is a good plea without an Ac- 
quittance, becauſe he cannot compel the Plaintiff 
to makean Acquittance, becauſe he received but 
his own goods, 29 Edw.3.35. pl.1.6 Edw.3.185. 
pl.7. 29 Edw.3.20. pl. 11. but it ſeems it may be 
a good plea betore Auditors. ©, 


Expences reaſonable ſhall be allowed to a Fa- 
ctor, 3 Edw.3.56. pl.30. for the labourer is wor- 
thy of his hire. | 

A Factor pleads , that he was robbed , Coke 4. 
part.84.A. Southcots caſe 41 Edw.3.3. pl. gevid. 
Antea, Q. | 

So for goods loft by Tempeſt, 3 Edw.z: 56. pl. 
30. 41 Edw.3. 3.pl.g. For here is the hand of 
God, which could not be avoided, and there- 
fore the party not to be puniſhed. 

So for.goods fold undet value, by reaſon of 
War, 3 Edw.3. 56. pl.30. becauſe of the nece(ſi- 
ty of the time, | 


Defendant 


Account. 


Defendant faid, he received money in full ſa- 
tisfaQion of a debt of another,8&c. This was held 
void, becauſe he did not name that he never was 
his Receiver, the which was found before Hz. 
43 Eliz. Com.Ban. Rott. 1707. Treſhams caſe; ſo 
that his plea doth not anſwer the Plaintiffs Decla- 
ration, | 

Vendee of goods takes an obligation in the 
name of the Plaintiff,a good plea, 28 Hen. .Dyer 
29. pl.193. 

But then he ought to ſhew that the obligor 
was ſufficient to pay at that time, 3 Edw. 3. 56. 


p1. 30, | 


The Judgment againſt a Receiver, 1,19 Accounts 


2, to Recover. 

2, The. Judgment is, quod computet, & ideo in 
miſericordia quia prius inde non computavit , Coke 
TI. part. 38, A, Metcalfs caſe, Lib. Intra. 19. D. 
Sed. | 

Duod computet for parcel , and bar for the re- 
mainder, Lib. Intr.22. A. Sef.2, for it there be 
juſt cauſe toaccount for part, the Action if main- 
tainable. ; 

But if he confeſs part and traverſe the other, 
no Judgment ſhall be till the other be tried, 41. 
Edw.3., Account 34. for it may be he isto account 
for all notwithſtanding his traverſe, which may be 
falſe. 

The Judgment is, Ideo conſideratum quod pre- 
difius W. recuperet verſus prefat. M, fo much as 
he is found in Arearages , & dampna ſus occaſione 
implacitatiogis,&c, Coke 11. part.46.A, Metcalf 
caſe, 

C 3 The 
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Receipt 1n 
Satisfacti- 
ONts 


Vendee 


" Wh Accoint. 


The King is not held to bring a particular Ac- 
count againſt any as Receiver , but todeclare ge- 
nerally , quod ille ad ' computum domino Regi red- 
dend. tenetur : and againſt Executors, quod tene- 
baatur tempore mortis ſue, Coke 11. part.g90, De- 
vouſhers caſe; for the Ring is not tied to pun- 
Ctualities of Law, where no perſon is injured by 
his not obſervance of them. 


In Comite- The Writ againſt a Receiver, 
_ Rex,ec, pr, A, quod juſte, &c. reddat B ratio- 
aabilem computum ſuum de tempore quo fuit Re- 
ceptor denariorum ipfius B,&rc, Regiſt, orig. 135. & 
Writatthe /#idem B. vide diverſa brevia de computo verſis Re- 
Com. Law, ceptorem, 
by theStat. But there is another form of a Writ founded 
of Marleb. ypon the Statute of Marlebridge, cap. 23. Nat.br. 
©4Þ-25* 117.H. Regiſt.orig. 136.B. 
A good plea to the Writ , that he was Baily 
and not Receiver, for otherwiſe he ſhall be twice 
charged, viz. as Baily and Receiver,z Edw.3, 70. 
p1.28. 18 Edw.4: 3.p1.17.which the Law judges 
unreaſonable , and will prevent by making th 
Writ certain. | : 
A good plea to the Writ, that he was Guardian 
in Soccage, 18 Edw. 4.3. pl. 17. and ſonot pro- 
perly a Receiver, as the Writ ſuppoſeth. 
The Writ ſhall be always gerera) , and if the 
cauſe be ſpecial, it ſhall be ſet forth in the Count, 
2. Nat.br.118.F. | 
The Defendant pleads the Receipt by deed,and 
demands judgment of the Writ without ſhewing 
it,this is no plea to the Writ z becauſe the Receipt 
and not the Deed is the cauſe of Action, and - 
| hat 


Tn Com.Ban. 


Account. 


hath confeſſed the Receipt, and the Deed appears 
rot to the Court, 1 Hen.6.8. 28 Hen.8. Dyer 20, 
þ1.121. But 9 Edw. 4. 50. B. per Choke contra 2, 
Hen.6.9.quere. ”% 

No plea fo the Writ , if it do rot agree with 
the Plaintiff concerning the marner of the Re- 
ccipt, 4 Hen.6.12epl.4. 


The Proceſi againſt a Receiver, 1, before Ap- 
pearance ; 2. after, 

At the Common Law the Proceſs was but a 
diltreſs infinite, Coke 3. part. 12. 4. Harberts caſe. 

But per Sat. de Marlebridge, cap 23. a Capias is 
given, Coke 3. part. 12.4. for more expedition 3 
tor Liberty is morc precious then ones Effate in 
the eye of the Law. 

And by Weſtm.2.cap. 11. Proceſs of Outlawry 
15 given, Coke.3. part.12. 4.47 Edw.3.Proceſi 203. 
17 Edw.3.59.pl.55. Shard, 26 Edw.3.5.pl. 13. 
which is a more violent proſecution to bring the 
Defendant todo right. 

A Scire facias (hall ifſue againſt Tenant per E- 
legit to account,21 Edw.3.2. pl 6. 5 Edw. 3 159, 
pl.20. Regift. Judicial. 73. B, Old Nat. br. 34. 
what profits he hath received out of the lands 
extended, and how far his debt is fatished. 

And if hecome not upon Summons returned, 
Judgment ſhall be given againſt him, 5 Edw. 3. 
159- phzo. 21 Edw.3.t. Quod computet. 

Conufor of a Statute ſhall have a Scire faczas 
againſt a Conuſce to Account , Coke 4. parts 67, 
B 47 Edw3.ll.pl.g. & fel.25.p1.63. | 

So the Allignee of a Conulor , 25 Edw.3.53. 
?1.17. both for the former reaſon upon the Eleg??. 
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Account. 


- But then he cannot ſurmize, that it was ap- 
praiſed and found of baſe value, 17 Edw.3. 36. 
21.6. For by the bringing of the Action he adn: : 
of a certain value to account upon , and uc, 
ſurmize is a matter dehors, 

If a Receiver come in by a Capias or Exigexd. 
he ſhall be forthwith committed to the Fleet, 29 
Edw.35. pl.63. for his contempt in not coming 
in till compelled by force, which is a difiurbance 
of the publick Peace, | 

So if he come in by diſtreſs, andthe account.be 
adjudged againſt him, 29 Edw. 3.35. pl.63. for 
then it doth appear he was a Fort feaſor, 

But if the account be adjudged againſt him, and 

he be not preſent in Court , a Cepias ad computan- 
dum ſhall iſſue out, 1 Edw.3.2.pl.10.1 Hen.7.1. 
pl.1, Townſend, Lib.Tatr.18. Sed, 1,2,3. to make 
it appear to the Court, whether he was to account 
Or NOe ; 
If in Judgment given quod computet,the Plain- 
tiff dies, the Executor ſhall have a Scire facias, 
which being ſerved, if the Defendant appear not, 
an Exigend, ſhall iſſue forth againſt him, 14 Hen. 
4+ Is 

But if the Defendant be taken per Capias ad 
computandum, and dies in priſon, a Scire facias 
lies not againſt his Executors, 10 Edw. 4.7. 41. 
Aſſize : So that a Scire facias lies for an Executor, 
but pot againſt an Executor 3 for the Executor 
may not be fo privy to the receipts and payments 
of the Teſiator, as to know what to plead to the 
Account, in _— | 


Bar 


Account. 


Bar by a Receiver , I. t0 an Attion of Account 3 
2. before Auditors, 


The Defendant pleads, he bought the goods of 
the Plaintiff, before he brought this Action for 
them, a good bar, 14 Hen.4., 19 pl.21. tor thereby 
he claims the property in them. 


_ 


Bought. , 


The Defendant pleads, that it was agreed that Accord. 


he ſhould be bound to the Plaintiff for the prin- 
cipal and uſe, the which he did ; this is a good 


bar tothe Aion, 22 Hen. 6.55. pl.32. for this 


drowns the former contract: otherways he ought 
to plead this before Auditors, 2. Whether it 
may be pleaded in bar of the Action, or indif- 
charge of the Account before Auditors, It ſeems 
it is no plea before Auditors, F. 

So if the Plaintiff grant,that if the Defendant 
pay 20 Tl. he will withdraw his Adion this is a 


good bar to the Action, becauſe of this Accord, 


' 7 Edw.3.325.pl.11. 18 Edw. 3439. pl.35. which 
hath taken away the ground of the Action. 
No plea, that he put it ina bag, and that the 


Plaintiff agreed that he (ſhould keep it in licuof 


a debt; becauſe the Receipt for Account-render 
is confeſſed, 28 He#.6.7. pl.9. and fo it appears 
the Plaintiff hath cauſe of Action. 

The Plea was, that he did account of ſuch a 
Sum ſuch a day, and year , and place , before A 
and B, Auditors aſſigned by the Plaintiff, a good 
Bar, Lib. Intra, 1g. D. Sed. 3. 25 Edw. 3. 39. 
pl.1. 2 Edw.3, 45, pl.13. For they are Judges, 
and fo ſhall not account twice for one ſum, 


The 


. 42 | Account. 


The Plaintiff Counts of divers ſums received 
between fach and ſuch a day, and the Defendant 
pleads to parcel of the time , that he hath fully | / 
accounted, and to the remainder, that he was not | 
his Receiver; there he ought to ſhew of what he £ 
had accounted, 39 Edw.3. x. pl.4. for otherwiſe I” 
his plea is too general, incertain,and captious, which S 7 
the Law will not permit. : 

That he accounted to the Plaintiff from three | 
months to three morths, and fo to the time of the ” 
aQion, a good Bar, 39 Edw.3.5. pl.22. 4 

A good bar that he did Account 1® April; but | 
then he'ought to fay , without that , that he was PF 
his Receiver after, 21 Edw.4.66.pl.47. 7 Hen.q. | 
T4-pl.17. 45 Edw.3.14.pl.13. 34 Hen.6.44- 

Counts that hei was Receiver for ſeven years, it 
Is no bar that he accounted: 1 Mais Anzo 59 with- 
out anſwering for the two other years becaulc 
he is to anſwer for the whole time, as well for 
the increaſe as principal, 7 Hen.6 5.pl.8. 

As to-205. received 19 Fzn. .tully accounted 
for, and tothe Receipt afterward, or before that 
he never was Receiver, 27 Hen.s.1+ pl.S. a good 
plea. 

A-good bar quod 2x. Fannarii Anno, &c. at 
D, in the County of FF, he fully accounted with 
the Plaintiff, Lib.Intra.20.B. Sef.8,9,10,11. Be- 7 

. fore the Writ brought he did account with the ; 
Plaintiff, a good bar, 4 Hen.6. 43.1.4. 

But he ought to account to the Plaintiff before 
he is impriſoned, or elſe no bar 3 becauſe it is pex- 
dente lite,and it appears the Plaintiff had cauſe of 
aQion, elſc he not not been committed, 22 Edw.3. 


3-p1.32.7 Hen.4.14-34 Hen.6444-p1. 4. 
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Acconnt. 


For the Plaintiff cannot commit him to prifon, 
for VWeftm.2. cap. 11. gives this power only to the 
Auditors,45 Edw.3.14-pl.13. who are the Judges. 

To an pans brought by Executers it is a 
good bar, that the Defendant did account to the 
Tefiator, and ſhew his Acquittances, 1 Edw. 3.2, 
?l.ro. for then the Executors have no colour of 
aQtion. | 

The Defendant pleads an award made by Ar- 
bitrators, that he ſhould re-deliver the goods, this 
is noughtz but if he had been charged only with 
the ſafe cuſtody of them, then good, 2 Hen. 5.2. 
þ1.6. For the Defendant is chargeable to Account 
tor the provent of the goods, as well as for the 
goods theml(eIves, 

Account upon a Receipt by other hands, Arbi- 
trement is a good bar, 22 H.6.39. pl.ro, For the 
ſubmiſſion to the Arbitrement creates a new Con- 
tract, 


Execution againfta Receiver, 1, per Common Law ; 
2, per Statute Law. 

1. By the Common Law it was but a Levari 
facias, or Fieri facias, Coke 3.part.12, A. Harberts 
caſe ; to levy the arrears upon his Lands,or Goods 
and Chattels, 9. 

And this only within the year 3 for'if the year 
was paſt, then an Action of debt only lay upon- 
the Judgment, 

Unleſs the Proceſs be continned, 32 Hen. 6. 49. 
p#.33- For the Court will not grant out Execu- 
tions upon ſleeping Judgments,tor this may prove 
dangerous. 

2, Per Weſtm, 2, cap. 45.4 Scire facias i is given 
after 


Account. 


after the year,Coke 3. part. 12. A. upon the Judg- 
ment againſt the Defendant,to (hew why he ſhould 
not pay the Arrears due to. the Plaintiff _by the 
Judgment. 

Per Marlebridge,cap.23. & Weſtm.2. cap.11. a 
Capias was given in Proceſs, and by conſequence a 
Capias ad ſatufaciendum in execution, Coke 3. part. 
12.4. Lib.Intra.18.C. Sed.1,2,3. which are both 
to lay hold on the perſon of the Defendant. 

Per Weſtm.2. cap.11. if the Accountant before 
Auditors be found in Arrearages, he (hall be com- 
mitted by them to the next Goal in execution: the 
fame law is, if he will not account before the Au- 
ditors, to Edw.3.387-pl.28. when heis adjudged 
by the Courttodo it. + 

But this ſhall be forthwith, Coke 8.pars. 1 19.B. 
Bonabams caſe, 27 Hen.6. 8. Com. 17. tor the Sta- 
tute being penal muſt be ſtritly purſued. 

But if he account before the Plaintiif he can- 
not commit him to Priſon; for the Statute fairt: 
before Auditors, 45 Edw.3.14.pl. and no impri- 
ſonment lay before the Starute. 

But an Accountant to the King ſhall be impri- 
ſoncd, and his goods and Jands in execution per the 
Common Law,Coke 3.part.12.B.5 Eliz.Dyer 224, 
Cor.32.which is tender of the King as well in his 
Revenue as his Perſon. 


Ex' parte tals. 

Per Weſtm.2.cap. 11, if Auditors be afſigned by 
the party Plaintiff, who will not allow reaſonable 
charges to the Receiver , or charge him with a 
thing he never received, and then commit him to 
prifon, he ſhall have this Writ, Nat. br, mm 4 

: ON, 


. 


Account. 45 | 


Hen, 6.18.4.pl.3. Regijt.orig.137. B. which is in 
. |& the naturcof an Anudita querela. | 
| But if Auditors be aſſigned by the Court which 
do not make allowance ;- yet the Defendant ſhall 
not have this Writ, but may complain to the 
Court, and they ſhall order them, Nat.br. 129, FE, 
Y 3 Edw.3. 56, pl.30. to do juſtice; for they are 
Z Miniſters of the Court, and to be anſwerable for 
 theiracions. 

If one be ſued in Loxdou, and the Court aſſign 
Auditors,who make not allowance,&c. the Defen- 
dant ſhall have this Writ,Nat,br.129.F. But note 
Regiſt.orig.137.contra, Q. 

The Writ ſhall be returnable before the Trea- 
ſurers and Barons in the Exchequer. at 2 certain 
day, and a Scire facia in the Writ to warn the 
Plaintiff in the Account, and alſo the Defendant 
to be there, Nat. br. 129.G,& H. Regiſt.orig, 137. 
vid, Weſtm.2.cap.11. ; 

Note,that an account lieth in one Writ againſt a 
Baily and Receiver, Nat. br. 116. P. 21 Hea.6.21. 
p1. 42. 9 Edw.3.356;pl.38,& pl.qo. 14 Hen.q.20. 
pl.25. vide the Writ Nat.117.C. Regiſt.orig. 135. 

- For one and the fame perſon may be Baily and alto 
Receiver at one time toone and the ſame perſon. 

Vide the Count, Lib.Intra.17. B. Sed.r. 

And for all the other parts they are in the fame 
manner as is deſcribed before in Baily and Recci- 
Ver. . ' 
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I. Oxid.s Action upon the Caſe. 
_ | 1. Inheritance Real. 


C1. Doing of \2. Chattels Perſonal, 
wrong to< 3. Body. 
another, / 4. Name. 
5. Suits in Law. 
Inheritance Real, 
Law to the ) Chattels Perſona], 
2-Not doing \ wrong of') Corps, 
of athing, Suits in Law. 
ought to be Inheritance Real, 
done by Aſſumpſie  Chattels Perſonal), 
touching ) Body, 
Sulrs þ in-Law. 


A. 


3. Miſdoing. 
4+ Negligence. 
F- Deccit in bar-.Y With warranty. 


Action upon the Caſe is either by 


gains Without warranty | 
6. Trover and J Deed. 
Converſion in 2 Law, as to perſons j © IR | 
| continued, Stk | 
; - Waſting, 


Denial to re-deliver. 


Is what Court it lieth, 
N Ban, Regis. 
Tn'Com, Ban. . 
It licth not in the Marſhalſey, Coke 10. part.72. 
A.76. A.Marſhalſey. For that Court is limited to 


hold plea but in particular caſes, But this learning 
Was 


j 


Afton upon the Caſe. | 47 


was now out of doors, in reſpec that that Court 
was wholly taken away >» but now again revived. 


For doing of wrong t0 the dammage of another, 
_ touching a thing bereditary, whoſhall bave it. 
Baron and Feme joyn upon an afſumpſit to the Baronand 
Wife dam ſola fuit, and good, Hill. 9 Fac, Ban, Fen: 
Regis, 'Wolverton-and his Wite againli Day. For 
Elſe the party would be without remedy. 
Baron and Feme joyn in Trover and converſion 
Y fora Decd for an annuity granted to the Wife, 
3 anditis good; forif he ſurvive, he ſhall have the 
' = Deed, Triz.4o Eliz.Com,Ban.Ryuſſel & Catesby. Q. 

; Husband had an Aion ſole upon the A4ſſumpfit 
to the Wife, and counted of the ofſumrpfit to him, 
27 Hen.8.24,6 25. for the aſſumpſit made to the 
Wife is made to the Husband. : 

Commoner ſhall have jt for feeding his Com- Commo- 
mon, though he be but a Copyholder, Coke g.part. Mer. 
112,B, Mayes caſe. For he is thereby damnitied, 
and no other Action lies for him. 

But then it ſhall be ſuch feeding by which he 
loſeth his Common, or elfe cannot have it in that 
beneficial manner.as he qught, Coke 9. part.231.4, 

Mayes caſe. De minimu non Curat Lex. 

Executor ſhall have it - for putting him out of Executor. 
his Term by the Leſſor, Nat..br. 92.G, Regiſt.97. 
Coke 4. part. 95. A. Slades caſe, For a Term be- 
longs to an Executor, except it be otherwiſe dif- 
poſed of. 

For money for Grain ſold, Lib, Tytra.q.B.Sed.2, 
the. Court there. - @. whether debt lies not. 

Upon an Aſſumpſit to the Teſiator, to marry 
one or pay 201, Lib, Intra. to. B, Seq, 5, For bY 
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. Feoffee. 


Leſſor. 


Action upon the Caſe. 
the Conſideration theTeſtators eſtate is prejudiced, 
if the aſſumpſit be not performed. 

Upanan aſſwmpſit to ſave the Teſtator harmleſs 
of an obligation, Lib.Intra.12.B. Sed. 2, for the 


Executor is liable to be ſued upon it. | 
If a Nuſance be made,and a Feoftment is made, 


if chis continue as a new Nulſance,the Feoffce ſhall 
have an aGion, Coke 5. part. 101. A. Penraddocks 
caſe. For the Feoffee is thereby hindred of en- 
joying the beſt of his bargain, 
The Heir ſhall have an action for a Nuſance 
made in the time of his Father,if it be continued, 
&c. for the Inheritance is prejudiced thereby , 
Coke 5. part.101.A., Penruddocks calc. 

Two cannot joyn for calling them falſe Knave 
and Thief, 28 Her.8.Dyer 19.p1.112.tor they are 


ſeveral flanders, and perſonal. 


Two cannot ſue in the Admiralty where one 
of them ought to have an Action at Law, 5 Ma- 
rie, Dyer 157.p1.39. for the Common Law is to 
be preferred. | 

Lefſor ſhall have it againſt Tenant at will for 
voluntary waſte, Littletoz 15. A. 14 Hen. 8. 12, 
Brown. Coke 5 part. 13.B. Salops caſe, 48 Edw.3. 
25. Dyer 121.pl.17. 11 Hea.6.38. for an Actio 
ot waſte doth not lie. | \ 

But not for negligent or permiſſive waſte, Coke 
$. part.13.B.Salops caſe; becauſe he is not bound 
tO repair. ; 

Tenant in common ſhall have it againſi the o- 
ther, for breaking a Gutter between their houſes, 
2 Hen. 5. 3.pl-12. for fic debes uti t#is ut aliena 
7104 noces, 

For making a Lime-pit in his Land, which oy 

ave 


- 
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Aion upon the Caſe. 


have in common, by which the water ſurrounds 
his houſe, 13 Hen. 7:26. for the ſaine reaſon, 
Tenants in Common may joyn- in an ation for 
a Nuſance upon their Land committed , becauſe 
this concerns all their profit, Mich.7 Jac, Ban, Re- 
gis, Stone againſt Dromage. 
For taking of a Mecer-fione, 1 Hen. 5. 1. Libs 
Intra.g. C. ſed. 1. tor theLand "ny AY be we 
endangered to be lo} 


2. Againſt whom this lieth, 
It lies againſt an Adminiſtrator, upon : an _ An 
pfit of the Teſtator, Lib.Intra.q. C. ſect. 3. for he ſirator. 
reccived benefit by the conſideration, viz: their 
eſtate. 
Which cuts Trees without caule ; . AG Edw. 
4. 27+ 

Againſt a Baily of a Baily of goods, 12 Edw. Baily, 
4-13. 

; Iclies againſt Baron and Ferne, for not repair- a tag 
ing Seabanks upon the Land of his Wife,7 Hen.4. 

31, for tlie tort is done by the Husband as well 

as by the Wife. © 

Trover and Converfion lies: againſt Baron and 
Feme for the Convertion of the Femey for it. is a 
diſloyal a&: which.bis Wife may do, Mich,7 Jac. 

Ban. Regiſt. Drapers caſe 3 atid;fa an Action, upon 
the Caſe lies not; 

Trover and Converſion licthot againſt 2. Car: Carrier, 
ricr for a delivery to bis Servant , but an Acton 
upon the Caſe, Paſch. 9 Fas: Bate. Reg: Wornball 
and: Bradſhaw, For the delivery to the, Seryamt is 
a delivery to the Maſter, and for which he is an- 
ſwerablc. 234, | | 
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Counſelor. 


Aſſumpſit. 


Church- 
wardens. 


Joynder. 


Maſter. 


'Tenaut at 
will, 


Tenant 
per Elegite 


Attion upon the Caſe. 


A Counſellor is.retained to purchaſe and , and 
diſcloſes the Secrets by which the party is damni- 
fied, &c. 11 Hen,6.18. | 

Upon an aſſumpſit to pay a debt, No. Lib. Tytra. 
I.B. ſed. 1. Coke 9. parts 86. B, Pinchons caſe, 1. 
Coke 9.part.94.4. Banes caſe ; viz. upon the ſpe- 
cial agreement. . 

Againſt Churchwardens for not repairing a 
Gutter of the Church, which is a Nuſance to my 
houſe. Lib.Intra.16.D. ſer. For they ought to 
repair the Church, and are publick Officers 0 
whom the Law takes notice, ' : 
- Divers do make'an affampſit, ation lies not againſ 
two of them onlysbut if the Plaintiff ſhews that the 
others are dead, then it is good, and it is ſufficient 
to thew, that at the-requeſt of them that are a- 
live and the others the thing was done , and that 
the others are now dead, Trin. 7 Fac, Bax. Reg, 
Breretoz and his Wife-againſt King and Milxer. 

Againſt a Maſter upon a fale -and. warranty of 
the Servant, 11 Edw. 4.6. for the a&t of the Ser- 
vant being for the Maficrs advantage is the at of 
the Maſter. 

Againſt, Tenant-at will for voluntary waſte, 
Littleton 15. 4. 14 Hen.8.12. Brown, Coke 5.part, 
-13. Salops caſe, Dyer n21.p1.17. 

But not for permiſſive or negligent waſte, Coke 
5.part, 13. B. Salops caſe; for the Law makes a 
difference betwixt negligent, and wilful andimalj- 
cious wrongs. - 5, 2 C 
- - Againſt Tenant-per Elegit , which holds over, 
and cuts the Trees after- money tendered to him, 
21 Edw.3.16.to-ſatisfic the debt 3 for he is to hold 


the Land till his debt is ſatisfied. 
35 Againſt 
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Attion upon the Caſe. GL 


Againſt a Tenant in common of a Houſe by his Tenant 1 
Companion for breaking his Gutter between theix <29979"- 
houſes,2 Hen.5.plea 12. for treſpaſs vi & armis he 
cannot have, becauſe he is feifſed per jug, & per 
Fort, 

For making a Lime-pit to burn Lime,by which Kiln. 
his houſe is damnified, 153 Hez.7.26. 

A having an ancient.Light , B ere&s a houſe Tenant for 
which ſiops it, and leaſes it co C; yet an Action Year*+- 
lies not againli C, becauſe the Leſſee had done no 
wrong, and he could not pull it down, Trin. 13 
Facebi Ban. Regis, Bolds caſe. B. as the Law is 
now taken, whether it lics againſt B. 

Whena man preſcribes in an lle in a Church, Vicar. 
and the Vicar will not ſuffer him to make a Sepul- 
chre there, No. Lib. Intra. 8. B. ſei.7. for he di- 
ſiurbs his Inheritance. 

Againſt a Sheriff upon a falſe return, Lib.Intra. Sheria, 
i1r.A. ſed.1. 

Upon returning #ichil, where the party had 
ſufficient, Lib,Intra.11.C. ſed.2. for this is a falle 
return. : 

For what things ths Aion lies. 


Againſt a Tenant by elegit, that holds the Trees. 
Lands after his money tendered him, and cuts the 
Trees, 21 Edw.3.16. vid, ſupra. 

So if Tenant at will cuts the Trees, Liteleton 
15.4. Coke 8.part.13.B. Salops caſe, 48 Edw. 3. 

25. for that is voluntary waſte, for which he is 
puniſhable. one 

If a Baily cuts Trees without cauſe, 18 Edw. 

_ 
For diſturbing of men to come to my Chappel Chappel. 
D 2 with 


e 


$2 Action upon the Caſe. 


with offcrivgs, 19 Rich. 2. Action upon the Caſe, 
52. This is now out of doors' fince the Refor- 
mation temps Edw.6. 

Way. Againſt the Owner. of the Land in which | 

1.Eftreite. have a Way , and he firaitens it; for I am 
thereby abridged of my caſcment,z3 Hen. 6,26. 

2, Trench. For trenching of It , for the former reaſon, 
Lib.Intra.616.C.Sed.1. | 

3-Diſturb. For any manner of diſturbance in my paſſage 

; or part of my way,ſfo that I cannot paſs ſo com- 

modiouſly as I did before, 14 Hex.$8.31.21 Hex, 

Þ) 7.35- 22 Hen.6.15.10 Hen.7.21. 

The 4. Stop- It the whole way be (topped by one that is not 

ping of it. gywyner of the Soil, it lies, 22 Hen. 5. 33 Hen.6. 
26.. 10 Hen.7.21, For I am wholly deprived of 
my eaſement, and no other Action lies againtt 
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| him. 
j Ho So it Tertenant and others (iop it,z4 Hen.6.4. 
l tamen quere as to the Tertenant. 
F EN For againſt Tertenant that ſiops-all the way an 
i © aſlize of - Nuſance doth lie, and not this Action, 
# þ » 22 Hen. 6.14. 3 Elig.Dyer 250. pl.88. 19 Hen. 
=! _ 629. pl.49.Paſton. 2 Hen.4.11. pl. 48. No. Lib. 
* .-_ Jatra.12. 6. Sed, 1o. &. whether two Adions 


may not be brought in the former cafe. 

But if I have it but for years an Action on 
the Caſe lies, 33 Hen.6.26. Nat.br.176, & 184. 
L. eodem., For he can claim no inheritance in the 
Land where the way lies. 


it lies againſt B, if he do pot open it, for conti- 
nuing of the wrong ; butif A build a Houſe and 
leaſes it to B, there B cannot pull it down for 
to lay open my way, for this is waſte in B. Trin, 

13 fac. 


If 4 flops my way, and leaſes the Land to B, 
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Aion 1pon the Cmſe. 


13 FacRegy, Bolds caſe , and Rutlandjhiers caſe ; 
and therefore an Aion lics not againli B ſor not 
pulling down the houſe, tor that were unreaſon- 
able. 

But by 11 Hen,4. an Action upon the caſe lies 
for ſtopping of a way in groſs only, ard an aſſze 
of Nuſance for a way-appendant. 21 Edw.3.2.6, 
34 Hen, 6. 4. pl. 11. Note the difference, one 
{favours of the realty, the other is but perſonal. 

But for ſtopping of a way in my own Land 
Treſpaſs vi & arm's lies, and not this Action, 31 
Edw.3. AGion upon the Caſe 38. 13 Hen. 7. 26. 
For there is a plain breach ot the Peace by di- 
ſturbing my poſicthon. 

Bur for (topping of .a Highway the Defendant . 
ſhall be puniſhed in the Lect, and not by this A- 
Qion, unleſs the party had a ſpecial loſs; for a 
ſpecial loſs admits of a ſpecial remedy, 27 Hen.S. 
26. 5 Edw.4.2, b. 7 Edw.4 $. 33 Hen. 6.26. Coke 

5+ part.73.4. Williams caſe. 21 Hen. 7. 35+ Goke 
-- part. 113.Mayrs caſe. For a Court Leet is to re- 
dreſs ſuch publick grievances. 


Tf A ſays, that B hath right in my Land for Slander of 
years an Action lies, Coke 1. part. 177. Mildmays my Title. 


cafe. No. Lib.Intr.30. A. ſeq, 27. but I ought to 
thew how 1 am prejudiced by his ſaying fo, or 
elſe it lies not,for his lye were it a treſpaſs only.the 
Law will not puniſh i it, 

A brought an Action upon the Caſe againſt B, 
becauſe that B publiſhed and declared falſly , that 
he had the Leaſe of the Land of A,and that he in- 
tended to fell his Land,and was thereby hindred;B 
faid, that he had an Indent.of Leaſe,as in the Count 
is mentioned, and traverſeth that he forged it not, 
D 3 p; when - 
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Land, 


Trade. 


XX 


Diſtreſs. 


Ation upon the Caſe. 


T. when Bclaims a right, though he had none; 
yet the Action lies not, for it appears not whether 
he had a right or not 3 2. the Count is good, be- 
cauſe it is, that it was againſt the knowledge of B 
that it was forged 3 3. Sciens is not traverſable, 
Coke 4. part. 18. A.caſe 14. Sce the Cale at large. 
For ftopping a Ditch by which my land is fur- 
rounded with water, Nat.br.88.E, 89,M, 39 Hen. 
6.32.11 Hen.q. $2, 14 Fen, $.31. . 2. whether 


_ It lies for ſuffering it to be ſiopped by negligence, 


viz, by another. 

For not ſcouring a Ditch, by which my land is 
overflown,R egiſt.orig.100. 4. 2.it I be not there- 
by damnihed. | 

For breaking of a Seabank, by which my land is 
ſurrounded, Nat.br.86.F.89.B,& C.Reg.orig. 95.A. 

It lics not for erecting of Coney-burroughs, by 
which I loſe part of the profits of my land, be- 
cauſe the party that erced them had no property 
in the Coneys , for they arc fere nature, Coke 5, 
part. 104. Boulſtons caſe and it is Jawtul for 
me to kill them if they come upon my ground. 
©. tamen in regard of the trouble. 

If onc hath a Bakehouſe by Preſcription, and 1 
{{t up another by him to his prejudice; for the 
Law favours and protects ancient Rights, preſu- 
ming they had lawful commencerents. 

I.. For diſturbing my Baily to diſtrain for an 
amercement, 18 Hen.6.9. pl.20. for the wrong is 
done to me for the Baily is my Servant,and acts 
for my bencht. 

2. For diſturbing me to diſtrain or to attach, 
Nat.br.102, F, This is ſtronger than the former 
caſe, and the injury more apparent. | 
3, For 
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Afton upon the Caſe. 


3. For diſiraining more Suitors to come to 
my Leet than onght to be, Nat. br.g94.G. Coke 4. 
94.B. Regi(t.orig.103.B. for the Law hates need- 
leſs troubles and vexations. | 

4. -For difiraining Parſons or Yicars in their - 
Spiritual poſlefſions, Nat. br. 94. EF. and the Writ 
is, contra legem & conſuetudinem regni noſtri , & 
contra formam articulorum , .& contra pacens 10- 
ftram, ibidem. For the Common Law protcRs the 
Clergy, and takes care for their cltates to preſerve 
them from violence, | 


I. Againſt him that ſets yp a new Fair .or Fair and 
Market againſt my Fair or Market, 22 Hen.6, 14, Market, 


11 Hex, 4.74. for 1 am prejudiced thereby in 
my ancient right. 

But 41 Edw.3.2 4. per Belkyap, Duod permitt at 
lies, and not this Action. ©. tamen car ſemble 
nemy. | 

2. For diſiurbing Cuſtomers to come to the 
Market. 11 Hex,4.47. 41 Edw.3:24. 29 Edw.3. 
18. 9 Hen.6.45. Nat.br.g1.G. 2 Edw.3.32.pl.g, 
For it is as well a private injury to them, as it is 4 
prejudice to the Commonwealth. 

3. Fordiſturbing me tohold a Fair or Market, 
16 Edw,2. Aion ſur caſe 47, for it hinders my 
profit. | 

And the Writ was, that it held three days, and- 
che Count two days and two half days, and good 3 
for it is all one in ſubſtance. _ | 

4. For diſturbing me to take Toll ina Fair or 
Market, 9 Hens, 45.21 Hen.7.16.quere, for it 
ſeems Treſpaſs lies. - 

. . 5. For ſelling in another place out of the Fair, 
Regift.orig. 107. A,& B, for thereby the Fair and 
the: profit is leſſened. D 4 1, When 


56 
Deeds. 


Afton upon the Caſe. 


7. When the Tenant for life or years burns the 
Deed to him delivered of remainder, 9 Edw. 4. 
53- ws. by the remainder 7# Ann. | 


2. When a Decd is loſt, 34 Hen. 6. 4. viz. by 


negligence; for the Law puniſheth negligence 
whereby another is damnitied. | 
3. When the Seal is broken off, 39 Her.6. 46. 
Lib.Intra,7.B. Sed, & 3. cither wiltully or neg- 
ligently. IO | 
4. For Deeds fold with the Land, and not de- 
livered upon requeſt, Lzjh, Intra. 5.A.Sed.,2. for 


+ theagreement is not performed, which the Law 
© Treat $. 


Falſe Re- 
turn. 


Ferry. 


Foldage. 


5. For forging a Statute Staple or Merchant, 
Nat .br.96.B. 17 Edw.3.49. Regiſt. orig.115. A, & 
B. to recompence the party wronged, though the 
party may alſo be indicted for it. 

6, For forging: of a Relcaſe by which I loſe 
my Ward, 39 Edw.3.13: | 

+ 1, For returning me ſymmoned, and thereby 
Judgrnent is given by default againſt me, where 'E 
never was fummoned 3 but this was after the death 


-of the. Summoners , 8 Hen. 6, 1. 6 Eaw, 4.3.8. 


26 Aſſize 48. | 
2, For returning a Nichil where 1 had lands, 
Nat. br.93.b.31 Edw.3. Proceſi 55.for I am there- 
by diſparaged. | ; | 
' TI. Fox ſetting .up a new Ferry to the Nuſance 
of my Ferry, 22 Hen.6.14. and fo my damage. 
2, For threatning me or Paſſengers, by which 
I loſe the profits of my Ferry,22 Hen.6.17.pl.32, 
For diſturbing my Foldage, No.Lib.Intr,14.D. 
Sed. 12, for by the Foldage my Jand: is made bet- 
wy Foy 
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Aion upon the Caſe. 57 


For diſturbing one to have certain walks in the Forreſt. 
Forreſt of Selwood, Coke 5.part.76. the Counteſs | 
of Pembrekes caſezfor his profit is thereby hindred. | | 

For erc&ing a Warren or Dove-houſe this Aci- 'f* 
on lies not, —— be tothe Nufſance of ano- warn Li; | 
ther, Coke 5.part.104. B. Boulſtons caſe 3 for they 
are caſual and uncertain prohts. 

For executing Proceſs in my Liberty, Nat. br. Liberty. 
95. B, Regijt.orig. 103,104. 5 Edw, 3.150. pl.20, 
for my priviledge is thereby abridged. 

\ 1. For hjindripg my light by making a Wood- Houſe. 
pile, Coke 9.part.57.B.Alreds caſe, le Count there, 

and 58, No.Lib. Intra.19.B.ſef.16. 7 Edw.3.261, \ 
pl.15. ©. if I makeit upon my own ground, 

and tor my own private uſe, ; 

2. For infecting the Air of my Parlour with 
an Hogſ-skin,Coke ibidemr ; for thereby my health 
js endangered, which is more to be valued than 
wealth. oe 

3. With a Dychouſe , Coke ibid, for they uſe hy. 
many offenſive Drugs. 

Michaelu g Jac. Ban.Regis, Ward verſus Gheſhire, 

The Plaintiff counts that he is ſeized in fee of a 
Kitchin, in parochis ſanii Dunſtani in London , 
2nd preſctibcs to have Windows into the Back- 
tide of the Defendant, and for his ſtopping up of 
maximam partem,&c, port, ToaGion, and upon 
Not guilty pleaded it was found pro qwer, and 
moved inarrefi of Judgment. | 

1.He did not ſhew that the Kitchin was ancient; 
but it was reſolved;that it was implyed in the Pre- 
ſcription 3 but by Williams this was not materia}: \ 
but Crock e contra, by the cuſiome of the City it 
nay be ſtopped, if not ancient, 2. 


2, For 


Action upon the Caſe. * 


2. For that the quantity was not ſhewed, but 
reſolved it need not be, Coke 4. part, 49.Com.24g. 

3. Neither ſhews he the Pariſh in which the 
Backſide is, ſed non allocatur, becauſe the fiop- 
ping of the light is the material point, and it was 
ſhewed where that was : and the Plaintiff had 
judgment. . Nota & que C.Ley a ceſt jour, 

Hill.g. Fac, Ban. Regis, Hughes & Keme, A had 
an ancient houſe in Loudon, B builds a new one 
which ftops the light of 4 ; per Curiam, 1.That 


' a man cannot by the cuſtome of Loxdox ered a 


new houſe, where there was not one before , to 
ſtop the Lights of the ancient houſe. 2. Upon an 
ancicnt Foundation a man may ere a new houle, 
and ſtop the ancient Lights of his Neighbour ; for 
by the (ame reaſon that his Neighbour erected his 
houſe more high, may the other at any time cre& 
his, but he cannot enlarge his in breadth or length 
to _ Lights of his Neighbour,vide 22 H.6, 
vs. 2. 

* or removiog a Plaint out of my Mannor with- 
out cauſe, 27 Hen, 6. 4. for thereby the profits of 
my Court are leflened. 

For taking an eſtray within my Mannor or Li- 
berty,, 13 Edw.3.breve 674. 31 Edw.;.breve 333. 
but ib:4em., it lies not betore ſciſure of the Gray, 
for before the Lord was not intituled unto it, 

For removing a Meecrſione,though one of them 
be Tenantin Common, 1 He#.5.1. Lib.Intra.g.C. 
ſef4.1. for thereby part of the Land may be en- 
dangered to be loſk, and Suits may thereby ariſe 
couching the extent of the Lands, | 

I-- For diſturbing my Cuſiomers to come to 
my Mill, 11 Hen.4.47. 41 Edw.3.24. 29 oe" 
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Aftion upon the Caſe. 


18,9 Hen. 6.45. for thereby my Toll is leſfened, 

2, ForereQing a new Mill, Lib. Intra.g.B.Sed. 
2, D.ſe.z. ©. if it benot to the hindrance of 
an ancient Mill, 


59 


rp. For diſturbing to take ſciſure of an Office, Office. 


6 Edw.3.9. for till ſeiſure he cannot receive the 
profits thereof. 

2, Fordifturbing the Steward to hold Court, 
Lib. Intra. 5. B. Sed, 1, Q. whether it may be 
brought by the Lord and the Steward alſo? It 
ſcems it may, for both may be damnificd. 

- 3. Fordiſturbing to take the profits which be- 
long to the office, 9 Rich.2, Adion ſur caſe, 5, for 


| - there is apparent dammage. 


4. Againſt an Eſcheator that returns contra: 1 
to that which was found by office, 9 Hen. 6. 60. 
for by the falſe return the party concerned may be 
damnified. : 

5. If he make a return where no office was 
found, 21 Edw.4,23, 27. for he is not a Judge, 
but Officer, 9 Hen. 6.60. viz. to return the En- 
queſt found by the Jury, and not to judge of him- 
ſelf how the Lands were held. | 

6. For procuring a falſe Office to be found by 
which my Land is ſcifed, 47 Edw.3. 15. Kitchin 
175-4. for my Inheritance is thereby made worſe 
by reaſon of the tenure. This is now otherwile: 


For ereEting of a Dyhoufe which poyſons my Piſcary. 


water, by reafon where of my Fifh dies, Coke 9. 
part.3$9, A. Aldreds caſe ; and fois it for infeQting 
the Air thereby. vid, axtea. 


7. For releaſing to me with warranty, and pro- Procure- 
curing another to fue me, 34 Edw, 3.20. for this ment. 


is fraudulent dealing, 
1. Againſt 


ProteRt- 
Cn. 


S:hodl. 


Slander of 
wy Title. years an Action. 


Land. 


Aion upon the Caſe. 


1. Againſt Tenant in a Precipe, which hath 


- proteQtion allowed to Weſtm. for one year , and 


within the year he ſtays at Glouceſter, 15 Edw. 4. 


If I fue a Schoolmaſter for ereGing a School 
in the ſame Town the Action lies not for it is yo 
Nuſance, 1r Hex. 4.47. pl.21. 22 Hen.6. 14, pri- 
ſott. and it is for the good of the weal publick, 
which is to be preferred before any ones private 
paei.. | 
It 4 lays pas B hath right in my Land for 

hes, Coke 1. part. 177. Mildmays 
caſe, No. Lib. Intra.. 30. A. Se.27, but I ought 
ro ſhew how I am prejudiced particularly, elſe 
there appears nocaulſe of Action. + 


« 4A broughtan Acion upon the caſe againſt B, 


becauſe that he publiſhed, that he had the leaſe of 
the Land of A, and that he intended to fell it 
and was hindred z -B ſatd, that he had an Inden- 
ture as in the Count is mentioned , and traverſeth 


| that he forged it, 1. when B claims a right,though 


he had none; yet the Action lies not, for it may be 
he thought he had aright, and ſo there cannot be 
ſaid any malice. 2. The Count is good, becauſe 
it is that it was againſt the knowledge of B that 
it was forged: 3. Sciens is not traverſable, Coke 
4 part.18.A. caſe 14. | 

x. For (topping a Ditch, by which my Land is 
ſurrounded, Nat. br.88.E, 89. M. 39 Hen. 6, 32, 
11 Hen. 4. 82. 14 Hen. 8, 31. for the Land is 
thereby made worſe, elſe it will not Jie, 

For not ſcouring a Ditch, by which my Land 
is overflown, Regiſt.orig. 100. A. Non-feaſance is 
puniſhable as well as a Misfeaſance. 

For - 
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A@tion upon the Caſe. Gy 


For breaking of a Seabank, by which my land 
is ſurrounded, Nat. br. 86. F, 89. B, & C. Regiſt. 
orig.95.A, vid. antea. 

It lies not for exeting of Coney-burroughs, 
by which I loſe the profits of my Land, becauſe 
the party had no property in them, Coke 5. part. 
104. Bouljtons caſe 3 and I may take them upon 
my land and juſtific it. vid. antea. | 

I, It one hath the trade of a Bakchouſe by Trade. 
preſcription for the whole Town, and another e- 
recs another and ſells, an Action lies, Coke 8. 
part. 125.caſe of London, 19 Rich, 2. Acion ſur 


. Caſe 52. The Law favours Ancient rights, for it 


tends much to peace. 

'2, For uſing the trade of a Dyer in R without 
Licenſe of the Archbiſhop of Tork, Regiſt. orig. —_ 
105.6 106. Coks ibidem z for the priviiedge of 
the Biſhop is thereby impaired. 

3. The King grants to A the ſole failance of 
play-cards, yet-A ſhall not have an Action upon 
the caſe againſt others that uſe the trade, becauſe 
the grant is void, Coke 11.part.86.A. Monopolies ; 


'for it is a Monopoly which is againſt the publick 


good, and the liberty of the Subject. 
: Tenant at will makes voluntary waſfic,an Ation Waſte. 
of waſte li:S againſt him, Littleton 15.A. 14 Hes. 
8.12. Brown.Coke 15 pert.B, Salops cafſe,q48 Edw. 
3. 25. Dyer 121. pl.17. 11 Hen. 6.38, and not 
an Action on the Caſc. 

For diverting of part of the fiream by the Water- 
owner of the Land , by which'the ſiream flows o- <tc: 
ver, 12 Hen.4.47. 21 Hen.7.3e. Dyer 248. pl.80. Ac 
Coke 4. part. 86. Lutterels caſe the Count there, 
3 Eliz, Dyer 199-pl.37. 


- But 


\ 


Watering- 
Places. 


Action upon the Caſe. 


But for diverting majoris partis Aſhze lies, 8 E- 
liz.Dyer 248.pl.80. but this is intended when the 
Mill cannot go, 
hold. 

For ſioppinga Pit that one hath for water, al- 


though it is not a common watering-place,2 1 Hex, | 


7.35. Ne.Lib.Iatra.18, D. ſ:Q.15. tor thereby 1 
that digged it loſi my labour and eaſcment. 


The Writ. 


Ought to be certain as the Count, except in the 
place and time, 22 Hen.7.91. which in this ation 
are not traverſable. 

It ought to have the fame certainty as the 
Count, and to have the effe& of all the Count 
except the year and day, the quantity and cer- 
tainty of the Land, 38 Hen. 6.9. pl. 20, Priſott; 
for the Land comes not in queſtion. &. 

The Writ ſhall not be vi& army, Nat.br.g2.E. 
for it ſuppoſeth not the breach of the publick 
Peace, but only a particular dammage: 

When there arc two cauſes of Actions, 1,cauſa 
cauſans , 2. cauſa cauſata.the former may be al- 
ledged vi & armis , Coke 9. part. 50. B. Selops 
caſe : For that is but as an inducement to the cauſe 
of aRion, upon whichthe Aion is brought. 


The Proceſs, 1. before appeargnce ;, 2. after, 


At Common Law a Ceapia licth not, 43 Edw. 
3-I1. Coke 10. part,72. 4. Marſpalſey; for liberty 
was preferred before private wrongs, which con- 
cerned the eſtate only. 

But 


for that is prejudicial to the Free | 
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Aion upon the C aſe, 5 
But 10 Hen.7. cap. 9. ſuch procels is given in 


an Aion ſur le Caſe in Ban. Regis & Com. Ban. as 
for Treſpaſs or debt, Br.exigend.2g. vid. the Sta- 


ute, 
The Judgment. 

For not repairing of a Bridge per quod, &c, the 
judgment ſhall be to recover dammages to the 
party damnified , and a Diſtrels to the Sheriff to 
compel the Defendant to repair to prevent further 
dammage to any. 


For what things it lier. | 

I. For chafing Sheep into the water, 2 Her. 7, 

I1.B, ©. if the Sheep be not burt by i it, if it do _ 
not lie? Itſeems not. 

2, For taking of Sheep delivered to me for a 
year to dung my Land, Nat.26.B,& D. ©. for I 
thereby am damnihed. 

I. Againſt him that I give money to give to 
my Attorney, and he gives it to my adverſary, 

20 Hen.7.9. forhercis breach of truft by which 
I am damnified. 

2. If 1 lend my Plate or other goods to one, Far goods 
and he waſtes them, or miſufeth them , or con- lent, and 
verts them to his own uſe,27 Her.$.25.25 Hen.v, a< waſted. 
Dyer 22. pl.137.20 Hen.7.4. 2 Hen.7.11.2 Edw, « 

4.5. 18 Edw.4.23: 21 | = ſſo Crook, 2 Hen. TE 7 
8.169. pl.2. For here the Law creatcs a truſt and 
Covenant, which is broken, 

3, If againſ} a Baily that cuts my Trees,or kills 
my Cows, 18 Edw.4.23. Q. 

- 4+ If a Baily lend them to B. and he waſtes 
them, it lies againſt B, 12 Edw, 4.13. for the Baily 


might lend them: 
5. Agaiat 
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64 Aftion upon the Caſe. 


5. Againſt my Butler that breaks my Hana- 
Þ pcr, 18 Edw., 4.27. Now it is Felony by the Sta- 
| tute, ©. 
6. Upon bailment of a-Bag, in which was 207. 
and he breaks the Seal,2 1 Edw.4.30 þ1.25. 
7. Sofor an obligation ,. 39 Hen. 6. 46. for I 
may be damnihied thereby. 
8. Apainlt a Baily of Beaſts, which kills them, 
Littleton 15. A. Dyer 121. pl. 17. 14 Hen. 8.12. 
_ for he hath no ſuch Authority quatenus a __ 
Eoodsnot The Executor comes to the Heir 31 days aftcr 
delivered. the death of the Teſtator , and demands the 
goods that are in th&houle, and he refuſes co de- 
liver them 3 x. this is a convenient time , 2e this 
wrong is puniſhable. Mich. 7. Fac. Ban. Regy, 
Steedmans caſe ; for thereby the execution of the 
will is retarded, 
Wood and 1+ 4 (old 20 cords of Wood to B to have by 
Eftovers. aſſignment, and afterward fold 4000 to C to have 
at his clection , and afligns to B, which he ſhall 
cut, and C takes them, B ſhall have an Action a- 
gain(t C, for the firſt bargain was made with him, 
Coke 5.part 24. Palmers caſe. 

2. Tenant for years ſhall have Eftovers in the 
Wood of B which ſhall be cut, or have'an Acti- 
on, Coke 9.part. 112.8. Mayers cafe; if-he be hin- 
dred. 

I. Againſta Carrier that breaks Pots and Glaf- 
ſes, 2 Hen.7. 2. for this is a misfeaſance in the 
Carriage, which the Law implies ought to be 
ſafely. | 

2. If the things be delivered to the Servant of 
the Carrier, yet an Adiion lies againſi the Maſter, 
Paſch. g Fac, Ban, Regis, Wornball & —— . 
or 


Carrier. 
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Action #pon the Caſe. 


For the Maſter muſt anſwer for the misfeaſance of 
his Servant. | 

T. For delivering a Horſe to B for ſafeguatd, 
who delivers him to C, to the uſe of 4, who 
ſpoils him, 4 ſhall have an Action againli C. 12 
Edw.4.13. pl.9. ©. for the Horſe 'was delivered 
for the benefit of A. | 
2, Againſt a Smith that pricks my Hotſe, Nat. 
br,94-D. vide the Writ there, 17 Edw. 4.43. 11 
Edw.4.6. 46 Edw.3.19. 3 Hen.6.36, 14 Hen.6, 
18, Regiſt. orig.10S, A. 48 Edw. 3.6, pl.it. For 
misfeaſance, for the' Law implies he ought to be 
Skilful'and careful. a 

And if the Smith lends the Horſe to another, 
who pricks him, Ad&ion lies againſt the fecond, 
12 Edw.4.13. ©. if it lies not alfo againſt the 
Smith. 

A Servant brougtit a Horſe to the Smith , who 
pricked him; by which the ſervice of the Maſter 
is neglected 3 the Maſter fhall have an Aion, 
Hill. Fac.Ban:Regi, for the dammage comes on- 
ly to the Mafter. = 


For taking my Pigeons with engines, 16 Edw. Pigeons. 


4-7. or ſhooting of them. 2. 


05 


A Horſe, 


For playing with falſe Dice, Nat. br.95.D. "I Dice and 
gift. orig. 240. No. Lib, Intr. 8. fe9.8, or tor cheat- ©: 


ing with true. 

The fame law of falſe Cards, Coke 11, part.$7. 
B. Monopobies ; for the Law puniſhes fraud in all 
things. 


t. For diſiraining of a Horſe of a Prelate , Diſtreſs. 


when he had other things diſtrainable, Nat.br.93. 
I. Regiſt, orig. 100. By Coke 4. part. 95. A. 
Slades cafe; in reſpec of uſefulneſs of him above 

E other 


Eſcape 
from a 
Goalecr. 


Deeds. 


Ation upon the Caſe. 


other goods, and his damage for want of him, 
. tamen. | 

2. For difiraining in a High-way, or in any 
Spiritual Land belonging to a Church, againſt the 
Articles of the Clerks, 94 E.Regiſt.100.B, 

3- For diſiraining one to come to my Leet, 
when he owed no ſuit to my Lect, Net.br. 94. G. 
for the diſtraining was unlawful. 

| For diſtraining. Cows , and then impounding 
them till they caſt their Calves, Nat. br.86.E, ©. 
if the diſireis: was not abuſed, if it lie. 

For diſiraining Cattel of the plough,or Lambs, 
where there was other ſufhcient difirels, Lib.Intra. 
226.D. Diftref,, the Writ there, Nat.br. g0.B, for 
a mans livelyhood is favoured in Law , and alſo 
tillage. ©. if the Lambs be weaned. 

The Count ſhall not ſhew that there was other 
ſufficient diſtreſs , but it (hall be contra formam 


' Statuti, which provides againſt ſuch difiraining, 


14 Eliz.Dyer 312.p1.86. 


And it lies when the Tenant hath made agree- - 


ment for the Rent, and yet is diſtrained, 18 Edw. 
2. quere. 

For diſtraining in a Liberty where the Con- 
trat was not made, Regiſt. orig. A. per le Stat. 
Weſtm.1. cap. 34. which direas where Diſircſles 
ought to be taken. 

By a Goaler againſt a Priſoner that eſcapes be- 
ing committed per Auditors, Nat. br.g5.C.,130.B. 
the-Writ there ; for the Goaler is liable, and there- 
fore it is reaſon he ſhould have remedy againſi the 
party. | 

For tearing an Obligatioh delivered to be kept, 
30 Hen.6.44.Lib.Intra.7.B;ſeci. 1.tor this is breachy 
of truſt. | The 
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Aion upon the Caſe. 67 


The Defendant pleads, it was delivered in the 


nature of an Acquittance abſque hoe, that it was, 
&c. Lib Intra.7. B. ſefi;2. 


Againlt a Ferry-man that ſurcharges his Boat, Ferryman. 


by which my Horſe is drowned, 22 Aſize 41. for y< 
I am damniticd by his misfeaſance. 

I. For forging of an Obligation that is put in forgery 
ſuit againſt me, 5 Edw.4.126. pl.44. Coke 4. parts. & 
18. B. caſe 14. 42 Aſize 8. for the private dam- Counter- 
mage done me thereby. SES gs 

| OY forging of a Reſignation, Regiſt. orig, 
114.5. | : 

3. For forging of a Will, 5 Edw.4 120.B. 

4- For counterfeiting a Letter in the name of 
his Maſter, that the Plaintiff would ſend his Ma- 
fier 204, upon which the Plaintiff delivered 20 /. 
to the Defendant, 33 Hen. 8. cep.1. «Paſch. 7 Jac, 

Ban. Kegis, Tracy verſus Veale alias Smith. In all 
theſe caſes an Indi&ment dothalſo lie , becauſe ic 
Is contra pacem. | 

For taking away a ward, he ſhall have a value Gyarg. 
of che marriage,29 Aſſize 35. and not this AQi- 
on, by a Writ de valore maritagii. 

For putting ſomething in my Ditch, whereby Grain 
my grain is drowned, Regift.orig.95.B,97-4. and drowned, 
thereby made worſe 3 elſe D.whether it lie or no. 

or menacing to take my goods, if I do not Menace. 
give him 201, 7 Edw.q42. ©. | 
| For taking away my Pales, quers whether Pales, 
Treſpaſs vi & armis doth not lie, 15 Edw. 4. 4«, 
Choke. | | 

For putting in a common River -piles,by which Piles. 
my Oxen periſh, Nat. br.92.F. otherwiſe it ſeems 
it lies nots | 

E 2 For 
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Protecti- 
ON. 


Reſcous. 


A&tion upon the Caſe. 


For taking my goods after proteQion to me 
granted, Regiſt orig. 12.4. Q. for 1 may plead 
my Prote@ion-upon a Replevin. 

By a Sheriff againſt one that reſcued one in Ex- 
ecution, Dyer 241-1. 47. for the Sheriff is there: 


by in hazard to pay the debt. 
I. For taking my Servant out of my ſervice, 


19 Rich.2. Attion np0n the Caſe 52. for it is to 


my prejudice in the intendment of the Law. 

Not his Servant is a good plea in bar, 20 Hez. 
7.4-p1.13. Finenx ; of the Action for the Defen- 
dant to plead, VIZ, tempore Gaptionis, 

2. For inticing, my Servant todepart, and him 
to retain,-11 Hen. 4. 23. for this'is fraudulent and 
unconſcionable. 

3.For beating my Servant, though he ſerve me 
but for pleaſure, 21 Hex.6. 9. for I receive pro- 
fit by his ſervice, and do loſe it by beating of him. 

But he ovght to count per quod he lott his 
Service, Coke 9part.113. A. Mayers caſe,18 Edw. 
4-27» pl. 24. 2 Hen.4.12. pl.49. 28 Hen.6. 14.and 
there was omitted this word per and yet good, for 
the ſenſe was goud without it. 

And if the Plaintiff have a Verdi& and doth 
not count as aforeſaid, be ſhall never have judg- 
ment, Crooke 21 Hen.7.71. pl.15. becauſe it doth 
not appear he had cauſe to bring his Action. 

But he nced not count of the retainer, 21 Hey, 
6.31. p1.18. 22 Hen.6.30.B, & 43. B., 31 Hen, 
6.12, pl.2. for if he was not his Servant the De- 
fendant may traverſe it. 

4. For menacing my Servant , per quod, &c. 
Regiſt. orig.94.Þ. for the loſs of the ſervice is the 


main cauſe of the Action. 
5. For 
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Ation upon the Caſe. 


5. For aſlaultand battery of my Servant, per 
quod,Efc. Regiſt, orig. 102 .A, Nat: br.91, vide the 
count Lib.Intra,613.B. ſet.19 674.C. ſed.1. 

6. For aſlault and battery, and impriſonment, 
till the Plaintiff made fine, per quod dammnificatus, 
&c. 19 Hen.6.35. pl.37. 

7. For battery, mayheme and impriſonment, 
per quod damnificatus, &ci Crooke 7 Hen. 8. 180. 


«4. 

8, When his Dog bites my Servant, per quod, 
&c. Regiſt.111. A. ſervitium amiſiz but then he 
muſt count that kept him, knowing him to be ac- 
cultorned to bite. 

A good plea to the Writ, that it was his Wife 
that was bitten, 7 Rich, 2. traverſe 206. for then 
his Count is falſe. $ 

So, that it was his Fargior, 13 Rzch. 2. traverſe 
210. | 

So, that it was his Prentice; 2, ſora Prentice 


| Is a Servant, 2 Hex.6.31.pl. 15. 


So, that it was his Companion, 37 Hen. 6, 7. 
p1.13. 


Againſt the Leſſor that outs the Executors of Term. 


the Term left to the Teſiator, Nat. br.g2.G. 9. 
whether an cje&ment doth not lie: 

And the Writ is there by Summons not per 
pone per vadios, &c. Summons is the ancienter 
Proceſs, | 


For doing of wrong to the qamage of another touch- 
ing bi body. 


For lying in wait to kill me or take me as his xyjngin 
Villain, fo that 1 dare not go about my buline(s, wait. 


2 Edw. 4.5. 17 Edw. 4.4. Regiſt orig. 101,102. 
| V4 Crooks, 


Arreſt. 


Afton upon the Caſe. 


Crooke 13 Hen.7.26,27. 2 Hen.7.12.pl.n5, Coke 
4+ part.18, 4, caſe 14. tor the Law highly prizeth 
lite and liberty. | | 

' Note, Adio quod metus canſa fuit, datur ei qui 
probabili metu rem ſuam tradidit, vendidit vel pro- 
miſit, verſus eum qui metum intulit, & dicitur me- 
tus probabils qui ia virum conſtantem cadere poſſit, 
& Hon in bominem meticuloſum , Bracton, lib. 3. 
cap.4. fol.103.B. It muſt be ſure grounded on 
a reaſonable cauſe of fear. 

I- For arreſting me in the name'ot B, without 
his conſent, 7 Hen.6 43. pl. 19. for it may be he 
would not have arre{jcd me, though he had cauſe, 

2. Forarreſting me without cauſe, 8 Edw. 4, 


But this ought to he by colluſion to vex me, 
43 Edw. 3.20. for if there be probabilis cauſa it 
Jics not, tor one may be deceived in the Law. 

| 3+ For arrefiing me to appear in the Marſhal- 
ſcy, where I was not ſued, 3 Hen.6. eftoppel 18. 
10 Hen. 6. 13. 7 Hen. 6. 30. for this 15 vexa- 
tious. 

4. For arreſting me in Lozdon, knowing I was 
priviledged in Bank, 7 Hez. 6. 45. for 1 am de- 
barr'd ot my priviledge, and put to more trouble. 

5. Againſt a Sheriff for returning me *tbil 
where I had lands, by which I was taken per 
Capias, Nat.br.g3.b. 31 Edw.3.Proceſi 55. for his 
falſe return to my prejudice. ; 

For arreſting me and bringing me before a Ju- 


ice, where I was indiGed and acquitted,and this 


is good cauſe of Action although the time of the 
arreſt is not ſhewed , becauſe of the vexation, 
Trin, 7 fac. Ban. Regis, Olivers caſe, which b the 

4 cauſe 


Aion npon the Caſe. 


cauſe of the Acion, and the -time is not mate- 
rial. 

If one exhibit Articles to a Juſtice of Peace a- 
gainft B, to have him bound to his good Behavi- 
our, no Adion lies for this, becauſe it is in 


courſe of Juſtice, Coke 4. part. 14. B. But quere if 


the Articles be falſe. 


7I 


Articles. 


For putting Irons and putting in the Stocks,and Goaler, 


giving little ſuſtenance to one - committed for 
Dt<bt, or Arrearages in Account, Nat.br.83 H. for 
the Law warrants it not, and the Law hates cru- 
clty- 

For procuring another to be indicted without 
cauſe, Nat. br. 114. D. 116.4, viz, probable 
cauſe, 

For procuring B to be indicted for a common 
Barcctor, and he is acquitted ſecundum Leges An- 
glie, 1. good, although that the Count was nor, 
thathe was lawfully acquitted, for it ſo. implied 3 
2, he ought to have Counted quod inde acquieta- 
#xs ficit, or words that do amount to ſo much, 


Mich.7 Jac. Ban. Regis, Rott.q07.Bell verſus Gam-- 


ble; tor elſe there appears no cauſe of Aion. 

For threatning by word or writing to beat me, 
if I come out of my houſe, 17 Edw. 3. 4. vide 
Brados, lib.3, cap.4. fol.113.B. for I am thereby 
hindered in my occaſions, and ſo damnitied, 

For threatning another of life and member 
10 Edw.4 6. the Writ and Count, Lib. Intra. 661. 
B. ſe&.1,2. for he thereby gocs in fear , and ſo the 
Peace is difturbed. 

For putting poyſon in my meat, Regiſt. orig. 
x02.4. wittingly, to the hazard of my life or 
health, x 


E 4 Againſt © 


Indi&- 
ment. 


Menace, 


Poyſon, 
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Slander, 


 Afﬀtion upon the Caſe. 


Againſt a Chirurgion that impairs the body by 
his Mcdicine, 21 Hen. 6. 55. 11 Rich. 2. Aon 
pon the caſe 37. For it is either a misfeaſance of 

ignorance or of malice, both which are puniſha- 
ble on thoſe that undertake a truſt and skill, 


For doing a thing to the damage of another touching 
his Name, which is Slander ; for it turns to bis 
prejudice. 

Dicitar.quod ſcandaloſum eft generale verbum , 


and fignifies that which one does to the overthrow 


of anothers credit and repute; therefore it is con- 
c:ived, that if the words are ſpoken to the wrong 
of another, an Action lies, Kitchin 173. for the 
intended injury. 
Ft auteminjuria #04 ſolum cum quis pugno per- 
cuſſis fuit,verberatus, vulneratus, vel fuftibus ceſis, 


veram cum ei convitium didum fruit, vel de co fa- 


arm crimen famoſum,& bujuſmodi. BraGon,lib.3. 
fol.155.4. 

There are two kinds of defamations, Spiritual 
and Temporal, Na#.br.55. 

Note, when words ate not ſpoken: adje@ively, 


if they touch one in his Profeſſion or Trade: they 


are 'aRipbnable, otherwiſe not , Coke 4. part. 19, 
ſe15, ©. "Ad jeQive words are incertain, and 
fignihc nothing potitively or direAly afhrmative. 
Aſſo if they imply or preſume an iHoyal act, 
viz. againſt the publick Peace, then-an Aton 
lics although they are ſpoken adjeively , but if 
they imply an intention only, then-an Adtion lies 
not, Cokg 4.part. 19.B. caſe 15. ſor the Law puni- 
ſketh not Intentions, except it be in caſes. of T'rea- 
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AXtion upon the Caſe. ; 73 


It lies not for calling one Adulterer , becauſe it Adulterer. , 
belongs to the Spiritual Court, 27 Hea.8.17. Coke 
4.part.17.caſe 11. but nowit doth, becauſc Adut-Þ 
tery is made death by a late Statute. Y, 

"T: For calling a man Bankrupt it lies not,unleſs' Bankrupt. 

a man be a Merchant, or uſe a Trade, or get his 
living by buying and ſcllipg , Paſch.qo Elisz. Bec- 
kard & Conſtable, it was there doubted, then one 
Caſe was cited in Ban.Regis, that it did not lie. 
' 2; For ſaying that B will be a Bankrupt within 
two days, it lies, 6 Edw.6.Dyer 72.p1.6. Coke 4. 
part. fol .19. for he is impaired in his credit , for 
none will truſt one that is likely to break. 

3.. A ſhews that he wes a Shoemaker, and did 
uſe to buy and fell per 10 years; the Defendant 
ſaid that he was a Bankrupt,and this was good al- 
though he did not ſhew that he was a Shoemaker 
for 10 years , for it is implied in that he ſaid, he 
aſed to buy and ſell per 10 years, Mich. g Fac. Bar. 
Regis, Dayet, Chandler. ; 

4. For calling a Merchant Bankrupt-Knave it 
lies, becauſe it toucheth himgn his Profeſhon, Coke 
4.part.19, A,& B. in both the words. 

I. For calling one Baſtard , it he be an Heir, paftacd. 
No, Lib.Intr.28. ſed.25. Trin.25 Eliz.Ban.Regis. 

B. if he be not an Heir , and no ſpecial damage <_— 
laid. | 

2. A intends to preſent B to a Church, and C 
ſays that he is-a Baſtard, by which he is not. pre- 
ſented, . B ſhall have an Action, Coke 4. part. 17. 
caſe 11. for here is a particular darnage laid. 

For calling one Bawd it lics not , 27 Het.$. Bawd: 
Kitchia 173. becauſe it belongs to the Spiritual 
Court. if it be ſpoken in London it lies : 
an 


Ecibery. 


F:reftor. 


Couſcner. 


T; 
; 


AT 


Afton upon the Caſe. 


And me ſeems the ſame Law,if it be in theCoun- 
kreY» 

% ſaid to B your Attorney is a bribing Knave, 
AQion lies becauſe it toucheth him in his Pro- 
feffion, Mich. ix ac.Com.Ban. Tardly & Ellil. ©. 
For a bribing Knave is one properly that gives 
bribes, and not a taker of bribes ; but that is not 
fair practiſe. | ; 

A ſaid of an Attorney, you are well known to 
be a corrupt man, and to deal corruptly, Action 
lies, Coke 4.part. 16. cafe 6. for he is (candalized 
in his profcfſion. 

For calling a man Common Miſſcsfor or Barc- 
or, it lies not, Kitchin 173.A. vide 22 Afiis.43. 
©. tamen of the word BarcQor. | 

1. For calling a man Couſcner it lies not, Coke 
4.part.15.B, ©. 

2. Thou art a Couſening Knave, and haſt con- 
ſencd my two kinſmen of Land worth 6oo0 ]. 
and 1 will bring thee to ſtand upon the Pillory 
for it , the Action lies not, Kitchin 173. B, ©. 
tamen, for for calling one Cheater lately adjudged 
aQionable in B.S. in Parkhurſt and Bramptons caſe, 
by Glan. Chiet Juſtice. 

3.4 isa Couſening Knave, and I have proved 
hima Couſening Knave for ſclling me a Saphir for 
a Diamond, it lies not, Kitchin 174.4. ©. if the 
words were ſpoken of a Goldſmith or Jeweller. 

4.If Sir Jobz $.might have his will, he would 
Kill all true Subjecs and the King, and he is a 
maintainer of Papiſis and Rebellious perſons 3 up- 
on Not guilty the Jury, found/ that he ſaid, I think 
in my Conſcience #t ſupra, &c. 1. the words are . 
aQionable, for ſcandalum dicitur quod parit rai- 

; nam 


Afton upon the Caſe. 


nam vel occaſionem.ruine, 2. the Jury found the 
fubſiance and no variance', Mich. 14 Fac. Regis, 
Sydenbam & May ; one muſi not tell his thoughts 
to prejudice another. | 

Thou art an Enemy tothe State of this Realm, 
an Action lies, Hill.4o Eliz.Com. Ban, Hooknell & 
Smith. 9. tamen, for the words ſeem very du- he 
bious. | 

It lies for writing a Libel in a paper, and affix- Slander in 
ing it to the Church-door , by which I am to writing, 
enter, 17 Edw.4.3. Lib.Intr.1; B. ſe4.4.+ for it is 
in effe& (peaking of Scandalous words. 

For calling one falſe Juſtice of Peace,it lies, Falſe Ju- 
4 Edw.6. 22. if ſpoken in relation to his Of- "+ 
fice. 

It lies not for calling a man falſe Knave, Falſe NW 
Kitchin 173, B, for the word Knave is a general Knave. 


word, and a word of hear. 
T. Tries not for ſuing a man for Forgery, 11 Falle ſui. 


Eliz. Dyer 245. 

Becauſe for talſe Action ſequitur nulla pana, 2 
Rich.3.g. for if the Action be talſe the Detendane 
ſhall have his damages pro falſo clamore. 

For this is in courſe of Juſtice, Coke 4. part.14. 
B. And if jt would lie, men would be terrified 
from puniſhing Vice. 

2. But if one be ſued in the Star-chamber for 
a thing not examinable, there an Action lies, Coke 
4.part.14.B.caſe 3. Neo.Lib.Intr.23.B.ſe#.21, For 
Actions are to be brought in the Courts proper 
co try them, and not in Arbitrary Courts. Ergo ©. 
whether an Action upon the Caſe doth not lie 
for ſuing in Chancery , where a plain Aion lies 
at the Common Law. 

3. But 
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Aftion upon the Caſe. 


3. But if one bring an Appeal in Com. Ban. it 
lies not, becauſe this is in the nature of a Legal 
fait, though brought in a wrong Eourt. 

23. For calling a Judge a Felon, 3o Aſize 1g. 
Kitchin 173.4. tor Felony is Capital. 

It lies for ſaying that one had forged a Deed, 
11 Eliz.Dyer 265. for Forgery is indiQable. 

1, Forcalling one Heretick it lies not, becauſe 
it properly belongs to the Spiritual Court,27 Hem. 
4.17. Regiſt .orig.54. Coke 5. part, 57.B. Specotts 
caſe. And the Common Law Courts opght not 
to entrench upon the Spiritual Courtsz #ec & 
contrs, _ 

2. Butif one ſaid of a Divine that he is a He- 
retick, by which he loſeth his Benefice or Preſen- 
ration, Action lies,Coke 4.part.17.caſc 11.for there 
is a temporal loſs. 

1. For calling one Thict an Action lies, 27 
Hen.8. x4 Eliz.Dyer.236. pl.26. Lib.Intr.12.D. 
fei.2. Hill.4 Eliz. Com. Ban. Reques caſe, Dyer 9g. 

I 112. 

E Common voice and fame is not ſufficient to call 
a man Thief, 26 Hex.8.9.Dyer 236. pl.26. for it 
may be falſe. SEO. 

But he may juſtifie that the Plaintiff ſtole ſheep, 
Mich.z3 Jac.Com.Ban. Cuddinſton & Wilkins, or 
any other thing 3 the ſtealing whereof is Felony, 
or pety Larceny. 

For calling ane Thief, and cauſing him to be 
indited where he was acquitted, 27 Hex. 8.11. 
Lib. Intr. 12.D. Sef.2. Q. if the matter was fu- 
ſpicious. 

For ſaying that A had ſtole ſheep, 27 Hen. 8. 
22, 
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For ſaying that 4 fiole Sheepof B, 26 Hen. 8. 
9.pl.11. | 

y is a falſe Knave, and was at my houſe on the 
Seffions day at night,and would have robbed me, 
and did break my doors, and did put me in jeg- 
pardy of my life, 28 Hen.8.Dyer pl. 171. for the 
words are very ſcandalous, though they fee very 
genera]. * : ; 

A is infe&ed: with ſuch a Robbery that he doth 
ſmell of it, 14 Eliz.Dyer 317. pl.8. 6 Edw. 6. 
Dyer 72. pl.6. for it implics that he was acceſſory 
to it. | 
- There is a neft of Thieves at B, and C'is the 
maintainer of them, and is a ſirong Thief, Dyer 
75.p1.2. ©. if the firſt words alone are aQtiona- 
ble. 


Men cannot have their Cattc! goup and down 
the Common, but B and his Children will kilf 
them with Barbers Dog, no Action lics, Dyer r18. 


| 77.79. for the words are not fcandalous, and they. 
23 are general and incertain. 


Thou art a Steal-gown, and the firſt Gown 
that thou diddeſt wear thou ftolleſt, and then did- 
deſt walk up and down in thy ftollen Gown , - and 
haddeſt no Gown until thou diddeſt fteal one, 
Aion lies, No. Lib. Intr. 22. D. ſe&.20, becauſe 
there is a particular a& of Theft ſet forth. 

Thou art a Thief, for thou fiollek my Sons 
goods, Action lies without averring that he had 

oods, Paſch.38 Eliz. Com.Ban. Elin. & Moore 3 


or it ſhall be.intended he had goods without an. 


averment, | 

My Maſter B hath robbed me of all my goods, 
Aion lies without averring that he was his Ser- 
vant, 


Aftion upon the Caſe: 


vant, for this is Aﬀets certain, Mich.15 Fac. Ban, 
Regis, Brown & Low; for Maſter and Servant arc 
relata,poſito uno ponitur alterum. 

B burned my Barn,(innxexds) a Barn of Corn, 
Action lies not ; for it is not ſhewed a Barn with 
Corn, nor that it was parcel of the Manſion- 
houſe, and the inx#endo cannot aid it,Coke 4.part, 
20.caſe 16. No. Lib.Intra.24.D.ſef.22.for a Barn 
may be without Corn, and not be parcel of a 
Manſion-houſe. Y 

A hath tollen my Wood, Aion lies, for wood 
cannot be intended Trees growing, Paſeh.38 Eliz, 
Com.Ban. Arbor dum creſcit, lignuum dum creſcer: 
weſctt. OD 

A doth or will prepare to Rob me, Action lies; 


Sydenbam & May. ©. tamen, for the words arc 
very incertain. 6h þf 

A calls B Thief,and juſiifies that he ſtole ſheep; 
B picads the General pardon after the words ſpo- 
ken, the AQionlies, for by the Pardon the word 
Thief is taken away, Mich. 13 Jac. Com. Bay, 
Cuddingtons caſe, and Wilkens. 2. for it ſeems 
hard Law, there being good cauſe to juſtitic at the 
'+ time of the words ſpoken. 
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didfi take away from me my Purſe, and I will be 
ſworn toit, Action lies, Paſch.9 Fac. Ban. Regy, 
| | Stoner & Holland; for it implies Felony , quere 
48 64/8 Lc tamen. 

JDIYEE PG. 1. For calling one Leper or Leprous Knayve, 
hn t 1: .* Adctionlies, Tt. Taylor &f Baggs , for thereby 
men will avoid his company , & homo eft animal 

ſafiabile. | 4 
or 


for this tends to the ruine of A,Mich.14 Fac.Reg. | 


Thou didſt ſett on me on the High-way, and 
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AXton upon the Caſe. 79 
For Leproſis extra communionem poſutus petere 
nou poteft, Bracton, lib.2. fol.12..A. 
x. For calling one Murtherer, Action lics, 6 E- Murtherer. 
n, | {iz.Dyer 236. $1.26. Q, | 
th 2, Thou haſt killed my Wife, no Adion lies, 
N- becauſe it appears to the Court that ſhe is alive, 
+ Coke 4. pare. 16. A. and {o nodamage can be by 
rn | ſpeaking of the words. | 
2 3.Thou did& poylon thy Husband, Aion lies 3 
I andyetit was objecd, 1. that the ought to ſhew 
x | that he was dead, 2: that he died withiothe year, 
2.18 3- that it was voluntary, Mich.15 fec.Ban.Regir, 
1:1 Gardixers caſe. Q,_ . & nm 
4. Thou did& poyſon S, and it ſhall coſt me a 
5. | 1007. but I will hang thee for it, Aion lics,No. 
zo. Lib.Inrr.25.C. ſefi.23. The latter words enforce 
re 8 the former. | E | 
_ 5. A ſaid, that C gave counſel to Þ to kill me, 
p; | it lies not, becauſe a man is not puniſhable without 
o- | anion done in purſuance of the Counſel given, 
rd | Coke 4.part.16.caſe 10. 12k 
" x. Foxcalling ene/perjured, 2 Hen.8.22.Kitch- perjyed, 
ns #2 173. yet an Inditment lies for Perjury. 


v: 2. But for Gying, that he had Forſworn him- - 
Cf, it lies not 3, for it might be againſt his will, or ATC 
d 8 notin a Court of Record, Coke 4:part.15.4,& B. 
" Unleſs he had faid in fuch a Court of Record, 
1, Coke 4.pert.15.B. and: then it implies he is per- 
re 8 jured, and the words amount to as much. | 
3-. A hath gotten a Mannos by Swearing and 
c, W& For(wearing, Adion. lies-not, becauſe the words 
y [8 are foo general » and fix no offence upon the 
l > 1 ar 4.part.15.4,& B. No.Lib lutr.21.B. 
.18. 
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Plague. 
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4. Wis forſworn and perjured in Swearing at 
the Common Pleas bar, upon the Deed which he 
then had in his hand; this ſhall not be intended 
that he ſwore upon the Deed, but upon the Book, 
ergo the Adion lies, Hil1.35 Eliz.Ban:Regis,Rot. 
56. Crowe, for words muſt have a reaſonable 
conſtruction,according to occafion of the ſpeaking 
of them. 

H is aperjured old Knave in the Court of 7, 
Action lies, for perjury in a Court Baron: is pu- 
niſhable per the Statute of - 5 Eliz. for 'the right 
comes in debate there , &* perjurinum eft jus alie- 
aum pervertere, Paſch. 40 Eliz..Com, Barn, Hatch- 
man & Southbcotte, But before the Statute quere 
whether the 'words were Actionable or not. 

A fays to B, thou haſt an old Creeple whore to 
thy Mother , for which words he ſued him'in the 
Spiritual Court, and produced B for a Witneſs; 
A takes exception to/him becauſe he was perjured 
at.the Aſﬀizes of D in ſuch a cauſe; F for this 
brought his Action againſt 4 , which juſtifies as 
aforclaid, 1. this was a legal courſe, viz. to take 
exception to a Witneſs; ergo the Action lies not; 
2. the Eccleſiaſtical Court may puniſh perjury, 
therefore it lies not here, Trin.15 Fac. Ban Regs, 
Weſtover verſus Dabener. 

Thou art peFjured, and I will prove it, Aon 
lies, No. Lib,Intr.26.A.Sed.24. 

For faying that 4 was dere&ed of perjury in 
the Star-chamber,it lies not, becauſe-an honeſt man 
may be detected, but not convicted, Coke 4- Part. 
16, caſe 8. Note the difference: 

1. For ſaying of an Innholder, that he had bu- 
ried divers of the Plague that died in his — 

is 
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his Garden, Acion lies, Regiſt. orig.173.B. for by 
the ſpeaking ſuch words he is in danger to loſe his 
Gueſis. But quere if he ought to alledge, that he 
is damnified thereby. 
M is a Whore agd hath the Pox, and they have 
made ſuch holes in her that you may turn your 
"! fingerinthem, and K the Chirurgion hath given 
| her a Dictdrink to heal them, take heed how you 
; drink with her , Action lies; 1. for calling her 
Whore, and this is the cauſe of the Pox, 2. the 
cure is publiſhed, to wit the Chirurgion and the _— 
Drink, 3. the contagion, take heed how you drink 
with her:Ergo it (hall be intended the French Pox, 
{7} and not the Small Pox, Trin. 15 Jac. Ban. Regis 
3 Milnerand his Wife againſt Reeve. 
2; 1. 4A ſaid of B, being a Barrelier, that he had pryjegion. 
Z no moreLaw thana Jack-an-Apecs, an Action lizs, 
3 becauſc it is an unfeaſonable Creature not having /7-. 
3 any Law, and it ſcandals him in bis profcilion, — 
*Z Micb 36, & 37 Elisz. Ban.Regi, Palmers caſc,and 
= +it is as much as if he had faid, he hath no Law. 
*Z Forfaying of a Counſellor, he will deceive you, Revealer 
he was of my Counſel and revealed my Cauſe, *f a caulc- 
F3 No.Lib, Intrs, 22. B, ſei.19, for this may hinder 
2 him from Clients, 
: "For calling a man Rogue it lies not, Kitchin 17 3. Rogue. 
B. Bur quere if he call him branded Rogue, _ 
A ſays of a Preacher, thou haſt made a ſediti- Sedit1on. 
ous Sermon to day and moved the people to it, 
AGion lies, becauſe he is ſcandalized in his pro- 
feſlion,Coke 4. part. 19.caſe 15. and he might then 
have been puniſhed for preaching Sedition. 
An Aion. de ſcaxdalis magnatam was brought 
for ſaying, you like of thoſe that maintain Sedi- 
F cion 
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$orcery. 


Traytor. 


Uklurer. 


Attion upon the Caſe. 


tion againſt the Queens proceedings, Coke 4. part. 
12. B. Cremwells caſe. ©. if it lie, for the words 
are general, and it may be he did not know it. 


L ſaid E did report, that your wife ſacrificed 


her Child to the Devileo make away my Mother, 
AQion lies, becauſe forcery is felony, per 11 Fac. 
Regis, and there is an evil intention and an a& 
joyned together, Paſch. 15 Fac. Locke verſus 
Locke. , 

It lies for calling one Traytor, 27 Hen.8.14.3c 
Aſſize 29. Coke 16.part.130. B. Osburns caſe, 

Thou diddeſi ſpeak Treaſon, Adion ies,g Fac. 
Brereford &- Preftox 3 for ſpeaking of Treaſon is 
Treaſon, and puniſhable. 

Walter ſaid P did ſay, that Mr. Lewis did ſay 
there was no Prince in Ezg/and, an Aion lies , 
for it cann>t be intended but- that he meant Prince 
Charles was not Prince; and becauſe it toucheth 
the Plaintiff in his Alleageance ir ſhall be taken in 
the favourableſt ſenſe as is, Fama, fides, oculus non 
patiuninr ludum, Hill. 14 Fac. Ban.Regis, Lewis 
& Walter; for it is not lawtul for me to (ay what 
I hear another ſay, if it tends tro'a third perſons 
prcjudice. | 

For calling one Uſurer it lies not, becauſe it 
meerly belongs to the Spiritual Court, 27 Hen.$. 
17. and Uſury is tolerated by the Law. But ©. 
if one cal! another Extortioner. 


Tt lies not for calling one Whore, Mich. 9 Fae. 


Ban. kegis, Hudſons caſe, Coke 4. part. 18. A. but 
it doth by the late AR. | 

But in Lexdon by cuſtomes it did lie before, but 
if it bz removed to Weſtm. no Procedends (hall be 


granted, for ſuch cuſtomes to maintain ations for 
| brabling 


Afton upon the Caſe. 


| brabling words is againſt the Law,Coke 4.part.18. 
A. caſe 13. Y.tamen, for Roll Chief Juſtice held 
jt ought to be granted; but Bacos Jultice to the 
contrary, 23 Car. B. R. Izack againit Green, & 
24 Car. B.R. Kings caſe. 

For ſaying of a Maid that ſhe had a Baſtard, ar 
AQion lies, 1. becauſe it is puniſhable by our Law, 
vis, the Statute 3 2. if ſhe be to be married it hjn- 
ders her preferment, Coke 4. pert. 16.caſe 11. Da- 
vies & Gardiner, | 
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For doing of wrong to the damage of another, 
touching Suits in Law. ©. nal 
For ſuing me in the Admiralty for matter about * 
neque ſuper altum mare , neque ultra mare , per 2 © 
Hen.4..cap.11.5 Marie,Dyer 159.pl.27. and ſo nut: | 
belonging to the Juriſdiion of the Admiralty:- -: 
But if one which is only Baily in the Admiralty, 
and is arreſted , -when the principal matter is not.- 
determinable, ' there this AQjon lies, quere, for it> 
was argued at the Bar, Mich.t1 Jac.Com.Ban.Rot.: 
1127. Rowe verſus Alporte. bf 
Againſt him that diſturbs an Officer to make Ar. - 
Attachment. ©. whether by the Officer, or the nc -- 
Plaintiff, or both. | | 
Againſt a Baily of a Franchize,that fraudulently .. 
delivers to the owner his goods attached, Nat. br. 
93. F, 2 Edw.3.43.for the Law creates a privity;: 
and here is breach of truſts 
I. Againſt an Attorney that makes default, by: Atio''- 
which my land is loſt, Lib. Intr.2, A.ſe.1. vide the 
count there, viz,by negligence or collation. | 
2.For ſuing debt in my name without ry aſſent, 
7 Hen.6.43.45, for it may proyc to my prejudice. 
F 2 3.For 


Y 


Ne 1 ee SE IR IR IR PEI ECO 1% 


ne 
£ Ione 4. 4 FY 34 0 WA SED Na Ee 0 LR 

Ny IR LIE AL 493-4 "3 Ln En I AN NT 
a _ LSE NOS oh IOCITST $3425.2 AS \<. Ar IIS 

> To ASS ae "I 6 BOK FOR Pe 3 of En Ea 


3 
E 
} 
Et 
WE 
=o 
Bo, 
> 
Z 
520 
2 
FF; 
_Y ” 
eg 
+ 
YLFER 
i825 
FIN) 
und 
"5 
"4 IQ 
1 I 
4 * 4 
Wi fot 
WS 
A 
2 
SE 
= 
de 
2s 
bs 
ei 
i492 
Wag 
D-- 
4 
2 
"£55 
E3zg 
=> = 
he 
AR 
$459 
Wy” 
«$5 © 
bY. 50d 
"IE, 
DE 2 Rh 
REAYES 
NP +), 
"x v; 
Fe 
OS 
boo 
DE 
L Ht 
7 
4A _ ny 
Ig 
Jo * 4 
SENS 
Mes 
+ 
pes, Ve 
ED 
FEES 
vb 
er #{K7 5 
itt 
Cs 
$f; 
Wes 
IM 
Ant 
FRE 
\ of 
, 
bt 
_F 
NY 
oy 
y hy 
Lie 
: 
578 
ng 
£1 
4 
EY; 
*Y 
b 
by 
Wu 
Bots 
PRIEe 
OY. 
LES 
Va 
ee 
<> 
oy 
5. 


96 et Ima WR 
eB Ne IE ON 
er, 


CES 
2 PO 
DOR Coal een 


= 
Es 


O— 1 4 
LAIWAER 0.2, 4 OR Ae 
w” wo car # + gy mages. | a 7 ———— 5 g 
x < Gy rs KS : FO _ * = 
as : F abbr 4 EIS as I IR Fir, cnn RK. 
” L-waic V2 _ 'S, . - . FLA. p 
» NOS ings We Or: - oe - y .. yy y 
EV Ss: rg | La. 
£ A Vn ———— 
* re, I 
_—_ ys 
: 4 Wy, - 
1: 0" A4SS BEAR». 5 
. ”x # Lo h "I A ew = " 


M6 hs nn YR. S 
P T ps 4.7 oe bo 
Ear Dy Chen : fx 
FILE Ar RE 


Counſellor, 


Afion upon the Caſe. 


3. For Appearing without warrant, and im- 
parling where the party is miſnamed, becauſe his. 
Client loſeth the advantage of the plea, 15 Her.7. 
14. of Miſneſmer. | 

For taking an Obligation in his own. name, 
where it ought to be taken in his Maſters, 20 Hen. 
6.25. for this is apparent wrong. . © | » ; 

$. .It lies for not executing his office, 20. Hea.7 
9. A. Kingſmelviz.for Nonfeafance as well as for 
Misfcaſance. CI 43d 

6, It lics for Utlawing me in the name of B, 
that was dead at the time, Coke 7. part. 1.4. Bul- 
wers caſe 3 for there was no warrant for ſuch Ut- 
lawry. 359 Þ [73 160 5; 
7. It lies for pleading Non ſur informatus with- 
out warrant, 20 Eliz.Dyer:361.pl.-13; 2. for it 
ſeems he may do it inſome caſes. | | 

8, It lies for appearing in default of the Te- 
nant, and confcffing the Action without warrant, 
9 Edw. 4.13. 43 Edw.3. 20. Regiſt.orig. 113.4. 
for hereby the Defendant is condemned; 

9. Againſt him that will be my Attorney with- 
out my aſſent, 42 Edr.3. 14. for my eleGion is 
thereby taken away, which the Law will not per- 
mik. ; 

Againſt a Counſellor retained for a certain fum, 
and he diſcovers his counſel, and was of Counſel 
with the other party, and good, although he doth 
not ſhew for what ſam he was retained, 11 Her. 6, 
2.18. Attion upon/tbe Caſe 7. Lib.Iutr.2.B. ſed.2, 
for the Retainer is the principal , and the ſum for 
what is not material. : | 

Againſt a Counſellor that is an Ambodexter, 
Lib, Intra. B, ſef.3. or on Counſcl on both fides, 


. 


which 
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Aion upon the Caſe, 


which is not Tawful but in ſome caſe, by the con- 
ſent of the parties. 


Againſt him that ſues me for Tithes in Court Chriſtian 
Chriſftian,although I ſhew him a Compoſition by ©Ourt- 


me time out of memory, -8 Eaw, 4. 13. for he 
ought to ſue at the Common Law. 


I» Againſt a Sheriff that ſuffers one to cſcape Eſcape. 


upon a Capias ad Computandum ; for he ſhall not 
have an ation of debt, becauſe there is no duty 
certain, 15 Edw.4.19. 16 Edw,4-2. 3. eſcape 37, 
and fo, if he may not have this Action, he would 
be without remedy. + 

2, Againſt a Goaler that lets one eſcape that 
was committed upon the Statute'of Laboprers, 
14 Hen.6.8. viz, by the Maſter of the Servant 
committed. 

3- Againſt 2 Goaler that ſuffers one 'to eſcape 
taken upon a Cepias upon a Statute Merchant, viz. 
by the Conuſce of the Statutc at whoſe ſuit the 
proſecution is, Nat. br.93.4. | 

4+ Againſt a Goaler that ſuffers one to eſcape 
upon Execution, Lib.Intra,8.C.Se&.1. for thereby 
the Plaintiff is deprived of his remedy to recover 
his debt. 

5. Againſta Priſoner that breaks priſon and e- 
(capes, Nat.br.g5. C. 130.B. viz, by the Goaler, 
who is to anſwer for the eſcape. 

6. Againſt an Officer that arreſts one at my 
ſuit, and fuffees him to eſcape, Regift. 111. F,& B. 
fr 1 am thereby r: tarded in my uit. 


Againſt a Sheriff that quaſhcs cfloyns in Reply goa. 


erronice without aſſent of the Suitors,20 Afize 45. 


I. A having goods of B in bis houſe, the She- pgxecution. 


riff comes and takes the goods in execution, and 
F 1 A 
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Aion upon the Caſe. 


A him diſturbs, 1. if the Sheriff gives notice to 
4, and after he diſturbs him, the Plaintiff ſhall 
"ave this Action againſt him, otherwiſe not ; 2.4 
"nay keep his houſe faſt till notice 3 3. the Count 
'« not ſufficient , that A. premiſſorum non ignarts, 
.*c, but it ought to be alledged preciſcly that he 
ad notice, Coke 5. part.93.4. Semaines caſe, for 
:he other is but by way of argument. 

2. By hindering Execution by removing the 
Record by attaint, Regiſt. orig,113. A. vis. where 
:hereisno cauſe, 

Againſt him that ſues out Execution upon a 
Statute, as Executor of the Conufee where he is 
not, or where the Conuſee is alive, 2 Rich.3.8. for 
this is deceitful}, | 

1. Againſt a Sheriff chat returns quarto exeGus, 
where it ſhould be quinto exafius, 9 Hen. 6.60.81. 
for by this falſe return the Plaintiff is hindred in 
his proceedings. 

2, For returning Cattel eſtrayed , which are 

dead, 32 Hen.6,27. which is a falſc return , and 
may prejudice the party. 


3.For making other return than the Baily made, 


36 Hen.6.1.30 Affize 5.viz.the Baily of a Liberty. 

4. For returning a man of the enqueſt where he 
ſh:ws him a Charter to be priviledged to the con- 
rrary, 18 Hen. 8.5. for thereby he is wrongfully 
moleſted and put to charge. 

5. Againſt a Comiſſary that returs a Fare patro- 
»atw otherways than it is found, 22 He.6.30. to 
che hindring the due courſe of the Law. 

6. Upon a devaſtavit returned falſſy,Lib.Inrr.11, 
4, ſei. 11 Hen. 6.37. B. vis. where there was 
r:one, whereby the Executor is chargeable de bois 

proprite 7. For 
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Afton upon the Caſe. 


7. For returning a man ſummoned where he 
was not, 26 Aſize 48. 1 Hens. pl.4.or where he 


was not ſummoned by a reaſonable time, 39 Edw. 


3-7- for that is all one in Law as if he were rot 
fummoned at all. | | 

8. . The ſame Law upon Garniſhtrent,2 Ew. 3. 
cap.14- Regift.orig. 112.B. | 

9. For returning non eft inventus where the 
party was ſufficient, and ought to be ſummoned, 
31 Edw:3, Procefl 55. Nat.br.3g.B. for ſuch return 
is fo his diſcredit, and the Law is tender of mens 
Reputations. 

10. For returning a cepi Corpus, and had not 
the body at the day, the Plaintiff ſhall not have an 
Aion upon the caſe, bur ſhall ſue him upon an 
—_—— 7 Hen.4.31. Proceſi 120. ©. for it ſecms 
it lies. 

11.For delivering a Diſireſs,and returns not the 
Writ,21 Edw.3.43. viz.of Replcvin, whereby the 
proceedings are hindred. 

Againſt a Deputy of a Sheriff, 25 Hen.6. deceit 
11. for the Law takes nctice of ſuch an Officer. 

12. For returning a Nihil where the party had 
ſufficient, Lib. Tarr.14.C,ſef.2, Nat. br.zg B. for 
this is to his diſgrace. | 

13. Apainſtan eſcheator that certifies an office 
otherways than it is found, or that certifies one 
where there-is none found, 21 Edw.23. g Hen.6. 
60.Regiſt. orig. 115. B. for though it may be tra- 
verſed, yet this puts the party to charges and trou- 
ble to do It. | | 

14. By the new Sheriff againſt the old Sheriff 
for returning one ſufficient, which is not,by which 
che Plaintiff,viz.the newShcriff, is charged in iſſues, 
19 Hen.6.38.B, Paſton, F 4 15.A- 


Aftion upon the Caſe. 


15. Againſt a Sheriff that makes a precept to 
one that is not Baily of a Franchizc, 38 Aſize 13. 
as it he were Baily of a Franchize. 

16. If thc Sheriff returns not a cepi Corpus, ſed 


languidus , when the Defendant was in good | 
health, he, viz.the Defendant, ſhall have an AQi- 


on of falſe Impriſonment, 11 Hen. 6.42. p1.39. 

2 Hea.6. 5. A, And the other, vis. the Plaintiff, 

an Action upon thecaſe, 21 Hen.6.5.4. for it is 

ſa}ſe return, 
17. In a falſe Judgment, if the Sheriff returns 

that there is no ſuch things, &c. if it be falſe A- 

ion lies, 10 Edw.3.389. pl.35. pro falſtavit; . 
#... 18. Forthe Sheriff ſhall not be amerced, 44 
Edw.3.3.pl.11.for it is no contempt to the Court, 
and they will take it for a good execution of the 
Proceſs till the contrary Appeal. 

19. If the Sheriff make a falſe return upon an 
enqueſi, the party hath no remedy,Coke 5.part.32. 
B. Pettifors caſe. ©. for me ſeems an Action on 
the Caſe lies. | 

20. For not returning a Writ delivered by 
Bill by the old Sheriff, Weſtm. 2.cap.39. 42 Aſſize 
12. But note 8 Edw.3.34298.p1.26. Herle. 

21. It lies againſt a Sheriff for a falſe Return, 
DoG, e& Stud.134.B. 19 Hen.6.29. 5.72. 

22, For returning ſnmmoned where he was 
dcad, Action lies. $8 Edw.3.330. pl.1. for the 
Plaintiff is thereby deceived. 

23. Againſt a Summoner that returns a man 
ſummoned where he was not , by which he was 
excommunicated, Mich, 12 Fac. Ban. Reg, Pole 
and Godfrey, the Count and pleadings in the Re- 
ports3 for the Common Law takes notice of Ex- 
communications. | For 
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Altion upon the Caſe. 89 


For ſuing one upon a forged Obligation, Coke 4, Forgery. 
part. 18.B, Q, + 
Againſt a Cuſtor brevinm for embezeling a Imbezcl- 
Writ to him delivered, 7 Hen.4.6. 4 
For inciting another to imbezc! a Writ, 19 Hen. 
6.29. if the Writ be thereupon imbezeled 3 for 
the Law favours not encouragers to do wrong. 
If my Attorney or Deputy of the Sheriff im- 
bezel a Record, Deceit lies; 10 Hen. 6. 30. in rec- 
ſpe& of Truſt deceived, which the Law creates 
betwixt the parties. - | 
For ſuing me before the Steward or Marſha], Marſhal. 
where I amnot of the Houſhold, 3 Hez.6. Eſtop- 
pel. 18. to Hen. 6.13, for every one ought to be A 
ſaed in the Courts at the Common Law,and which * 
are proper to try the Action, 
1 Againſt a Baily of a Franchize that diſcon- p;., 
tinues his plea,Nar.br.gz.F.the Writ there, where 
jt ought not tobe. 
2. Againſt a Baily of a Franchize that ſues af- 
ter the plaint removed, Nat.br.93.E. 14 Edw.3. 
Adiion upon the Caſe 39. for then he hath no power 


Z toholdplea. 


3. Againſi a Guardian which pleads a falſe plea, 
or youches one that is not ſofficient, 9 Edw.4. Atti- 
ou #pou the Caſe 118. by the ward, for it is to his 
prejudice. | 
' Againſthim thatprocures one to ſay, he is A.B, Procure- 
the Plaintiff in the ſuic, and confeſſes the Action, 77 
&c. Regiſt.orig. 113.B. for this is deceit. - 
' Againſt him in Court Chriſiian that proceeds Prohivi- 
after Prohibition delivered, Nat. br.92.E.the Writ 
ſhall ſay eontre pacem, becauſc it is in dilturbance 
of the Common Law, 
Againſt 


go Attion upon the Caſe. 


f 


Againſt him that throws the Prohibition in the 
dirt, Nat. br.g2.E. Regiſt. orig.92. the Writ ſhall 
ſay contra pacem ; for this is in: contempt of the 
Common Law, ; ea 

Againſt him who gets a ProteQtion of the Kin 
_— for ._-y and gives it to another of the ſame —_ 
| 30 Hen.6.18. viz,.by him who is thus deceived in 

the truſi repoſed in the party, | 

Againſt a Tenant in a Precipe that hath a Pro- 
teQion to come to eſtm. and fiays at Glowcefter, 
15 Edw.4.19.Regift.orig.11g.B.20 Hen.6.to. for 
this is an abuſe tothe Law, and prejudice to the 
party. 

Againſi him that gets a protection, where he 
was not in ſervice of the King, Lib. Intr. 492.D. 
the Count 493.Sead.2,3. and fo abuſe the King and 

the party. | "I 
Purchaſe Againfthim that purchaſes a Writ, whereby I 
of a Writ. am ſued to pay a fine without my privity, Regiſt. 
112.4, 

Duare Impedit,112.4,& B. 

3. Againſt an officer in Ban, Regis, which pur- 
chaſes a ſuperſedeas for one that 1 have aPlaint a- 
gainſt in Loudox, upona falſe ſurmiſe that the De- 
fendant is his Servant, 21 Edw. 4.23. and fo abu- 
ſech the Court to the prejudice of the Plaintiff. 

But upon ſurmiſe that he hath an Action de- 
pending there it lies not, becauſe the Court cannot 
have notice, ibidew, Q. - * _ 

4- Againſt an Officer in Chancery, which pur- & 
chaſeth a Swperſedeas for his Servant , where he 7 

was not his Servant retained before the time, 11 
Hen.6.8. for this is abuſing his priviledge to ano- 
thers hurt. . 
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Aftion upon the Caſe. 91 


| x. By a Goaler againſt Reſcouſſors of one in Reſcous. 
Exccution, Dyer 241.pl. 47. for he is liable to the | 
debt thereby. 

2. A bcing arreſted upon a Lavire? at the ſuic 
of B, and Reſcouſſed by C, B ſhall have an Acj- 
on againſt C, and ought to ſhew that he intended 
to declare againſt A in debt; for there are no other 
Proceſs in this Court, Paſch.7 Jac. Ban.Regis, Kemps 
caſe, viz.the Latitzats upon whichone may declare 
in what a&tion he pleaſcth. 

Againſt him that acknowledged a Statute inmy $,,qe. 
Name without my privity, 112.B. Regiſt. orig, for 
this may be very miſchievous to the party. 

Againſt himthat ſues meon purpoſe to vex me, Vexation. 
$ Edw.13.43. « Edw. 3.20. tor the Law hates 
vexatious ouits, 

But for cauſcleſs Suits no Action, 11 Eliz. Dyer 
285. for, pro falſe allionis proſecutione nulla ſe- 
quatrr pens, 2 Rich, 3.9.pl.22. fo that there was 
probable cauſe. , 

2. Again him that ſues me for a thing arbi- 
trated beforc that the day come to perform the 
award,Regift.111.4. for this is unjuſt vexation. 


For the not doing of a thing wbich ought to be done 
by the Law, touching @ thing bereditary to the 
damage of another. 

A Copyholder by Cuſtome that may nominate Admiſſion. 
2X him which ſhall ſucceed him, and names one, and 
7 prays tobe admitted, and offers reaſonable fine co 
= the Lord which refuſeth 3 the Copyholder (hall 
3 nothavean Aion of the Caſe againſt the Lord, 
2 . becauſe before admittance he had no right, Paſch. 

= 13 fac.Ban.Regis, Forde and Hockines.. 

A 


_— 
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" 92 Attion upon the Caſe. 


Beadleof . A Beadleof a Hundred brought his Action on 
2 Hundred. the Caſe againſt many. Brewcrs, and preſcribes to 
: have three gallons of the beſt Beer of every 
Brewer for7 4, and good, for it is not unreaſona- 
blez Is He need not ſhew what eſtate he hath, 
2, It is good againſt many, becauſe all in common 
are acceſſory, 19 Rich.2. Aion wpon the Caſe 5 x. 
Encloſure, | Againſt him which ought to encloſe againſt me, 
and doth not, by which my grafs is conſumed, 
A 11 Rich. 2,Adcion on the caſe 36.-be it by his own 
Cattel or a Strangers. f. 
But if it be between two houſes, a Curis elau- | 
dexda lies,ibidem, a Writ to enforce him to encloſe | 
his own Yard. © 
Feofment. _ A fold Land toB, and he will not enfeoff him, |# 
Adion lies, 22 Hen,6.44, Newton, &. for he may |! 
make himanother Conveyance. | s 
Indu&ion. Againſt an Archdeacon which-refuſeth to in. | 
_ _  .. du, whichis as much as to give poſſeſſion of a |; 
Inſtirutien« x jving, 26 Hen.$.3. Nat.br.47, becauſe here the | 
Archdeacon is in place of the Sheriff, Mich. 12. Fac. | 
Ban.Regis, Poole and Godfrey. © But in this caſe by 
Doderidge and Coke, it lies not againſt the Ordinary 
for not inſtituting a Clerk , becauſe this is meerly 
Spiritual 3 in the caſe above ſpecified 3 and the 
Clerk may be unfit, , which they arc tojudge of, | 
Preſenta- A hath a nomination, and B the preſentation ; 


tion... A names one, B will -not'preſent; yet an Ati- # 


on lics not by the Court, Paſch. 13 Jac. Ban. Regy, 

in the cafe of Forde and Horkins; for B hath a 7 

greater intereſt than A, or cqual. 2 

To find a Again one that ought to find aPrieſt, and will | 
Prieft. not, viz. to ſay Maſs,ling Dirges,&c. 21 Hen.7.5. 
1 22 Hen, 6. 46. Lib.Intra. 2. D. ſedi. 5; ___ : 
aw 


Attion upon the Caſe, 


Law in the- time of Popery, but not now. 
But if he ſhall be found by the Lord, ;and his 
Tenants of his Mannor, no ſuch Action lies, Coke 
4. part. A, Williams; but it ſhall bc inthe Court 
Chrigian, for the incertainty where the fault:is 
that he is not found. 


E. xz. Againſt a Leſſor that akin. to: repair his ay | 
Z houſe, Dyer 36. pl. 37. viz, where he promiſed to; 9ns- 


do it, But quere, it he donot promile. | 

2. Againſt him that ought to repair' a: Bridge, 
by which I have a way to'my Mannor, 1 Hen. 4. 
82.45 Edw.3.17, for I am-hindred in my caſc- 
ment. 

3. Butif a Highway.he not repaired. by which 
my Horſe is mired , I ſhall have an Action, by 
Heiden, x Edw4.3. 'Q. Viz, fos: my paatheuſer 
mſring, 

aint him which ought to repairs Mound 

or bokty which my Land is drowned,29 Edw,z. 
32. 12 Hen. 4-76 Ne. br. 93.G. 7 Hens 4-31. 
L13. : 
: 5. ” oof the Banks of a River, Natwr: 93: 6 
ts Edw, 4e18, 45 Edw,3. 17. 7 Hen.4.8:31. 11 
Hen. 4.82483. 33 Hen.6.26, 29 Edw.3.32.pl.49. 
for in all theſe caſes I, am: damnitied;, and am. tor 


| berepaired by him that is the cauſe thereof. 


'But-if-- they be broke by Tempeſt, ;no:ARion 
lies, 29 Edw. 3. 32.pl. 49. for this could nat be 
foreſeen nargineyented; and fo there is: — in 
ny body.” : 

-.6, For not ſcquring Dirches,1 1 Rich.24an ARi- 
on upon the Caſc lies, 36.' Natbr.93 Gn... i 

7.. For not repairing of a Gutter, Lib.Iatra.10. 
D.ſedi.1. A another is damniticds 
For 


Atfion upon the Caſe. 


For not repairing a houſe that is ready to fall 
upon my houſe,Crooke 22 Hen. 7. 98. pl.4. per Fi- 
nenx & Bradnel; for 1 am like to ſuffer damage, 
and an Action may forhetimes be brought to pre- 
vent a wrong. - X | 

Againſt him that is retained to purchaſe Lands 
and doth not, x1 Hex.6.18. ©. for it may be it is 


not to my prejudice, yet * here is breach 'of- 
ruſt 


But if heYoth his endeavour it ſuffieeth , for 
ultrs poſſe non eft eſſe. 

But if he be a Counſel with the other party an 
AQion lies, 11 Hesx.6.18. pl.10. Babinton, & 55. 
pl.26. for then he is retained againſt me to my pre- 
judice. © 5 003 | 

Again a Lord in Ancicnt- demeſn which will 
not hold his Court, 11 Edw. 2. Adion xpon the caſe |: 
—_ for the Tenants may be prejudiced there= 

Y. : OY 

:. Apainſta Millar that refuſeth to grind Toll- 
free for one that is Toll-free, 43 Edw.4.24.Crooke 
130. pl. zoo. per Keble; for this 'is apparenc 
wrong to take my goods where 1 am exempted 
by the Law from being charged. et 

2. Againii him that bought or fold in my 
Market or Fair without paying Toll, 7 Hex.4.44. 
ow for this is my loſs, and to the il! example of 
OtNexs. 

3. But if one pals over my paſlage or port 
where I have Toll, and doth not pay it, quere 
what remedy, 21 Hen. 7. 16, pl.25. It ſeems an 
Aion on the Caſe doth lie; if it be demanded. 


Fer 


Afton upon the Caſe. 


yo For uot doing of a thing which and to Pa de by 
xe, | - the Law, to the damage of anorber,; concerning 
ce ©&% Chattel:s. 

= ' 4 borroweda Horſe of B, which died ſudden- Borrowed. 
ds | 1y without his default, ARion lies not, 40 Edw.z, 
is © 35. for this is the a@ of God, and not the fault 
of. |} of the borrower. 

2 It lies not againſt an Attorney FOX atiivi do Attorney. 
xx |} his office unleſs he: be-retained, 20 'Her.7.9, for he 

[ is but inthenatureof a Servant, andi is not bound 
n |{ to beretained::' - 
s. [7 Againſta Baily that hath money to bait my Ats+ Bailment. 
= [3 torney, and doth it not,20 Hen:6.9.B;* 

= Agaioſt. my Servaiit; becauſe' he pays not mo- 
1 |&# ney forballing and'faving harmleſs.,/ zo Hes. 6.9. 
e #3 for I may be damniked thereby. 


S being a Datchman , 'his Parents being ſub- ©... 
jeRs to the King, brought an Action againſt a 
Cuſtomer for not putting a Cocket upen his Mer- 

2 chandize.and avers that he tender'd the Cultomes. 

 & Coke Ch. Juſt. ſaid;;that infomuch-that the Dutch- 

j men here aſſ:mbling are not of our Nation;- nor 

free of any company of Merchants, that the A- 

ion lies'not,” Paſch.1 4. Fac. Srepbens his caſe. 

I, Againſt a Smith that refuſeth to ſhooe my Farrier & 
Horſe, 14 Hen.6.18. Crooke. 18 Hen. 7.50. pl. 4. Sith. 
for thisis for the publick good as well as private. —— 

2. But then-he ought to have all neceſſaries, _ 
and his wages tendered, 2 Hen. 6.55. 2. for the 
wages are not due 1! the work is done. 

3- Againſt a Farricr that applics medicine , 
and cures not my Horſe. But if no default be in 
him, it lies not, 39 Hen.6. 49. 43 Edw.3. 33: 48 


W, 


4 Ly 
& 


96 Afton upon the Caſe: 


Edw. 3.6. for he doth his beſt noeniing to his 
Skill. 

Inukeeper. Againſt an Innkeeper that will not lodge me, 
39 Hen.6.18, Crooke. 18 Hen.7.50, pl.4. 14. Hen. 
7.22+B. Higham, for it is againſt the good of the 
weal publick. 

Pledge. 1. Againſthim that will yot deliver my Pledge 
upon tender of the money borrowed, Nat.br.86.C. 
Regiſt. 91.B.Lib.Imra.:$;B. Sed, 1. for the Pledge | 
is judged to be more worth. than the Money. 75 

Servant; 2, Againſta Servant that: will not do his ſer- | 
vice, 2 Hex.7,11.B. Q, for the Maſtcr is damni- b 
fied thereby. ; 

For his Wages:is certain by. the Statute, und he | 
hath his ARion to recover-it, 3 Hen,6.36.B. So 
note, it muſt be a Covenant-vervant hired accord- be 
ing to the Statute. 6 
3. Againſt one that will not Gere not having : 
Land, Regift.orig 101.4 6B. far ſuch arc bound 
by the La to ſerve. + 

4+ Againſt one: that will notſerve in Surnmer, 
Regiſt.orig.101.B.In time of Hapyelli ie ſeems more 
eſpecially. | 


For the not doing, of aubing which ought to be done | 
by the Law, to #be —y _” anqtber eneting 
bis Body. i + + | | 


Innkeeper, Againſt an lenkerper that refulcth, to lodge me, 
Hen.6.18. 
Bar. A good bar that his houſe was full, and had no 
room, 5 Marie, Dyer. 158. pl; 32:: for he is not 
bound to provide lodging out of his own houſe, 


Fg Agatnfi a Chirurgion that takes .upon _ « 
ure 


Ic 


Ae 


rec 


Atbion npou the Caſe. 97 
Cure, and neglects ic, 48 Edw. 3. 6. whereby the 


| Cure is become impoſſible, or is retarded. 


Againſt a ViRtuallex that refuſcth to fell tome, Vidtualler. 
39 Hen.6.18. for his profcſſion is for the publick, Pe 
and he ought to make no diftinion of perſons. - 

For not doing of a thing which ought ts be done by 

the Law, to the damage of anatber touching Suits 

in Law. | 

I. It lies. againſt. an Attoroey that is retained, Attorney. 
and makes default; Lib.Inyre. 2.4. ſet. 1. Regiſt. 
orig.113-. if, his Client be prejudiced by it, 

Againſt a Clerk of Aiſiz= that takes a Fee , and Clerkot 
enters not the: Jugy, 34 Hen.6.4- for thereby the Ailze. 
Cauſe is delayed: by his nonfeaſance. | | 
' Againſta Feoffee to uſe, which doth not plead Feofſee ty + 
according to the direions of the Feoffor, 14 Hen, we 
8. 24. B. pl, 2. Q. for the pleading is for his ad- 
vantage or diſadvantage. , [Een 

Againſta Lord of a Mannor that: will not hold To hold 
his, Cours, 1x Edw. 2. Ation xpor the Caſe 46. Court. 
far. the Tenants of. the Mannor are thercby pre- 
judiced, and the Lord is,as well bound to hald bis 
Courts duly,as the Tenants are ta do their (ervices, 

I- Againſt a Sheriff that will aot execute Pro- Sheriff, \ 
cels, 14 Hes.7. 23. the party being (hewed to bim, © '\ 
8 Edw.4.14-17. for Juſtice is therchy delayed. - 

-2, For the Plaintiff againſt a Sheriff chat will 
not return his Writ, 2 Hex. 6.5. 8 Edw. 4. 14. 7+ 
fox he is theroþy biadred in his Suic. PB” 
\.-Z-Againſt a Sheriff that will goc return an Qut- 
lawry, 43 4{z2e-12. for though it propexly can- 
cerns the King, yet the party mayreceive prejudice 
by not returaing ic. | \ 

G 4. Fox | 


98 
'4. For delivering a diſireſs upon a ſecond de- 
| liverance, and not returning the Writ, 2 Edw. 3. 
' 43+ for thereby the further proceedings of ee 
Avowant arc hindred. | 


% 


Afſumpſit. E 


' For the not doing of a thing which'ought to be done 
by the agreement of the party to the damage of 
, another, touching things bereditary. FOO 


Os fe AP it is either by word, FIndenied, 


- Xo Or deed. Poll. 


Tf it beby Covenant i it lies , and we not any 
conſideration to be averred, 2 Hen.7.11. 21 Hex. 
6,55. for a. Covenant ſuppoſeth a confi ideration, 


 -becauſe it is a ſolemn ac. 

If it be by word, then it oiight to be upon a 
 confideration, otherways it is but Nudum palum 
unde xox oritur aftio , for the other hath no wrong, 
_ though the promiſe be not performed. 

Confidira: A Conſideration is a cauſe or occafion merito- 

tion. rious » requiring mutual recompence in deed or 

Nuid. in Law; in Deed expreſſed in words; in Law not 

Quoruplexe expreſſed, but created by Law, 16 Eliz, Dyes 336. 
B.pl-2 4. : 

Abe Conſideration is either expreſſed in words, 
or implied by Law ; in every Contra& there is an 
Aſſumpfit or promiſe imptice by Law,Coke 4 4 part. 
9 Slades caſe. pa 


Aſſumpſit. 


- If it be expreſſed it ought to be fhewed in the 
Eount or Declaration, 3 Hez.6.36. 11 Hex. 4.33. 
A Conſideration of a thing paſt is not good, 
DoF. & Stud, r04.B, except it be a continuing 
conkderation and benefit to the party./ | 
' An Aſſumpſit may be made in the abſence of 
another, if he will agree to it afterward,27 Hey, 
8.24. and it ſhall be all one as if it were made 
to the party. Qwuere, whether he that aſſumed 
may not refuſe before the other conſent. 


General Bar. 


I. Concord pleaded, viz. after the Aſumpſit 
made, Lib, Intr.6.C.ſed.6. on 

2. Non aſſumpſit, and this a man may plead al- 
though there is no conſideration, Paſch. 26 Elis. 
Ban. Regis ; for if there was nd configeration for 
the promiſe, it is all one as if there had been no 
ſuch promiſe made. | 

But if the, former were upon an entire ſum 
upon two Aſſumpſits, then no bar, Trin. 14. Fac. 
Ban Regy, Paine and Selley, 

A good Bar that he promiſed upon Condition, 
which is not performed, Lib.Intr:5.D. ſeG.1. and 
fo he is not bound to perform his promiſe, for the 
Condition is to be precedent. 

Non: emiſſet the Land of him, a good bar, Lb. 
Intra.6.B, ſedi, 5. viz, an Action brought for mo- 
_ promiſed to be paid upon a purchaſe of 

ives. 

That the Plaintiff diſcharged him of- the bar- 
gainga good bar,Lib.Intr.685, C. ſe. and fo there 
could beno money due upon it. nt 

(s Z ne 


4 


an eſtate. 
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To make 


Ajump/it. 

The Action lies, I. againſt hitt that fells Land 
to me, and promiſes to make an eftite, and doth it 
not, 3 Hen.7. 14. 14 Hen.8. 15. 21 Hen, 7. 4r. - 
2 Hen.7.11,12. 20 Hen. 7.9, 22 Hen. 6, 44, 20 
Hen, 6.34. Lib. Intra 5. D. Sel, 1. aid 685. B. 


 fed.1. the Writ, Lib. Intra 6,4. Sefi.2, tor I am 


Ditch. 


Cranage. 


Leſſor, 


thereby prejudiced in my title to the Lani). 

2. Againſt him that ſclls Land to me, and pro- 
miles to give me ſcitin of it, and dves not, Regiſt. 
112.4. tor he hath conſented to pats the Land by 
that kind of Conveyance. 

3. 4 promiſcs to convey Land to ſuch a perſon 
as B ſhall name, and the Defendant ſhews, that he 
conveyedit to B, this is geod 3 for it (hall be in- 
tended a nomination in B, infornuch that he did 
accept of it, Mich. 13 Fac. Com, Ban, Huligo and 
Wilde ; for he might nominate himſelf as well as 
another, 

4. Againſt hirh that firſt ſells Land to me, and 
afterwards (cls it to another, Lib, Intra, 685. B, 
ſef.1. Nat,br.g8.F. 20 Hen. 6 34. for I may be 
thereby troubled in my poſſcilion. 

5. The ſame Law is, ithe grant a Rent,and after- 
wards infeoff me,not giving me notice of the Ren, 
20 Hen.6.34., for thereby my Land is charged. 

Againli one that promifes to fcour his Ditch, 
and doth not, by which my Land is drowned, 3 
Hen,6.36, and 1 damnitied. 

Againlt an Alien that brought Salt to Lovdozx, 
and promiſes to the Major to pay fo much as ſhall 


be due for Cranage, 18 Eliz. Dyer 352, pl.27. and 


doth it not, for here is damage by the loſs of the 
profit. : 

Againſ the Leſſor that promiſes, that the _ 

't al 


Aſtnghe 
ſhall enjoy pacifice & quiete, and is expulſed by a 
Treſpation 16 Eliz.Dyer 328.p1,8. ©. 
Againſt him that promiſes to amend his Houle. 
he 7 19 Hep 6.49. and doth it noz. ©. whoſe 
Houſe. 

2, For not building a Houſe according to pe 
promiſe, 2 Hey.6:55. 21 Hen, 7.41. 20 Hen.7 
24 Flew, 6.18. Nat.br.145.6G. 

3. Againli him that promiſes to cover a houſe, 
and doth it not, 3 Hey.6.36. 14 Hen. 6.18. 

4. A Leaſes a Houſe to B at will, and in conli- 
deration that he will permit him tO enjoy it till 
ſuch a day, he promiſcth to keep A harmleſs from 
all damage, ratioue inhabitationis & occupationis 
Meſſuagii prediGij, and for cvery farthing hurt he 
will fatisfie 2 4. upon requeſt : The Servant of B 
ſuffers the houſe to be burnt, 1, the Aſumpſit cx- 
ten3s to negligent waſte , becauſe it is a damage to 
the Leſſox 3 2. the Plaintiff ought to ſhew how 
many farthings he is damaged , or elfe he cannot + | 
recoyer two pence for every farthing ; 3.ne ought 
to requeſt ſo many farthings due to him, and to... 
demand two pence for every one in a groſs ſum 
4- upon the promiſe to the Tenant at will ; '5. he 
needs not to averr, that he did there inhabit at 
the time,&c. for if he occupied it;it is ſufh.ient ; 

6. by the aſſumpſit that B ſhould have it until, &c. 
Andit being a Leaſe. for years, ergo the action lies 
not, Mich.9 Jac. Ban. Regis, Coventry & Worry. Q, 

Apainll tzim that promiles to purchaſe L2ndtor Purchafe. 
me of B, and doth not doit, he is not excuſed | 
_ though B will not ſell it, 11 "Her, 6.18, 3Hen.9, \../2 AM 
14. for by his promiſe hci is bound todo itathis C7 
peril. 


G 3 But 


Aſumpfit. 


But if he be retained and do his endeavour he 

is excuſed, 16 Hen,b. Aflion upon the Caſe 4.4. 
Releaſe. , Againſt him that promiſes to make B. torelcafe , 
Pre: to me, and doth not, 14. Hen.6.18. pl.58. ; 


Aſſumpſit. For a0t doing of a thing which onght-.to-be-done by 
he = _ of the parties ronching Chat- 
Agiſtment, 1x. Againſt him that puts in Catte] without 
paying for the Agiſtment, Nat. br. 86. B. Regiſt. 
orig. 92. A. the Writ there 3 for here is not quid 
pro quo in recompence. ; | 
Annual Againſt him that promiſes to pay 10 J. a year 
payment. for Land for four years, and fails of the firſt pay- 
ment, Action lies preſently , Coke 3. part. 22. A. 
Walkers caſe, 3 Marie, Dyer 113. pl. 54. pro tanto. 
Trees cut- Again(t him that promiſes to cut Trees and 

Lad carry them to my houſe, Regiſt. 10g.B. 
Arbitre- Againſt him that promiſes an agreement, and 
ment. doth it not, Coke 5.part.77.B, Sammons caſe. No. 
$6 Intra.3. B. ſei.4. for the other thereby is de- 

. © © laied inhis right. | 
Ant A grants his term toB, if C agree, B promiſes 
- ©” 20L.toC for his aſſent, this is a good aſſumpſit, 
Trin.12 Jac, Com. Ban. in the caſe of Grieſly and 
Lowther ; tor the aſſent ſhall be intended to be for 
his benefit, | J mT 

1. Againſt one that promiſes to re-deliyer mo- 

ney) and doth not, Lib.Intr.1o. ſed.1. 
2. Againſt a Baily that takes upon him to'keep 
Cattel ſafe, and doth not, Lib. Intra.g. A. ſei.1. & 
01.3.B. ſef},n. but they are loſtby his negligence. 
3. Butif he promiſe to guard the goods, and 
after rcfuſes, no AQion lies, DoF. &+ — 
. 102,B, 
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Aſſumpſet. 103 
102, B. if there-were no confideration taken to 
doit. + 
I, Againſt a Carrier that undertakes to carry Carrier. 
goods ſafe; and doth not, 2 Hex.7. 11.-Lib. Intra, _.. 
2.D. ſe.x. the Cartier is chargeable without ſuch f— 
a promiſe per legem terre. 

2. Againſt him that promiſes to carry Wive, 
and breaks the Pipe by negligence, Regiſt. 110.4, — 
for one man muſt not be prejudiced by anothers 
negligence, 

So if Oyl be carried, Regift, orig.112.A, | 

Againſt him that promiſes 10 1. for the curing Charitable 
a poor man, 'Dod. & Student. 104. A. and pays it dc. 
nok, : 

For upon every promiſe, if the party be char- 
ged with it,an Action lies,although the other have 
no benefit, DoF.& Student.104.A. but there muſi 
be a benefit to ſome body. 
Againſt him who promiſes to make a Coach, Coach. 
and doth not, Nat.br.94. 4. 

But the Plaintiff ought ' to count, that he did 
give money for the doing it , otherways it is but 
Nudum patium, unde 104 oritur aflio, 3 Hen.6.36. 


' 1.33. for there was not reaſon -why he ſhould do 
it 


A promiſes, if B will afliſt him in the gather- Gathering 
ing of the Tithes of Cheeſe, and Apples, and Tithes; 
other Tithes till ſuch a time, he ſhould have 20 g. 
and B ſhews, that he did affift him ſo long in the 
gathering the faid Tithes, and good 3 for 19# 
conſtat that there are othcr Tithes, if there be 
they ought to be ſhewed by the other party, Mich, 

7 Jac,Ban, Regis, Baker & Secker, | 


G 4. Againſt 


Aſumpfit. 
But if he be retained and do his endeavour he 
is excuſed, 16 Hexn.6. Atlion npon the Caſe 4.4. 
Releaſe. , Againſt him that promiſes to make B. to relcafe 
Pro” tome, and doth not, 14 Hen.6.18. pl.58. 


Aſſumpſit. For uot doing of a thing which ought-to-be-done by 
the agreement of the parties touching Chat- 
” a | 

Agiſtment. x. Againſt him that puts in Cattel without 
paying for the Agiſtment, Nat. br. 86: B. Regiſt. 
erig.-92. A. the Writ there ; for here is not quid 
pro quo in recompence. | | 
Annual Againſt him that promiſes to pay 10 I. a year 
payment. for Land for four years, and fails of rhe firſt pay- 
ment, Action lies preſently, Coke 3. part. 22. A. 
Walkers caſe, 3 Marie, Dyer 113. pl. 54. pro tanto. 
Trees cut- Apainſt him that promiſes to cut Trees and 

| S> carry them to my houſe, Regiſt. 10g.B. 
Arbitre- Againſt him that promiſes an agreement, and 
ment. doth it not, Coke 5.part.77.B, Sammons caſe. No. 

4 TIxtra.3. B. ſed.z. for the other thereby is de- 
. © laied in his right. | 

Aſſone | A grants his term toB, if C agree, B promiſ:s 
+ ©” 201.toC for his aſſent, this is a good aſſumpſt, 
Trin.12 Jac, Com. Ban. in the caſe of Grieſly and 
Lowther , for the aſſent ſhall be intended to be for 


his benelit. | 

I. Againſt one that promiſes to re-deliver mo- 
ney» and doth not, Lib.Intr.no. ſed.1. 

2. Againſt a Baily that takes upon him to'keep 
Cattel ſafe, and doth not, Lib. Intra.g.A. ſei.1. & 
F01.3.B. ſefi,n. but they are Joſtby his negligence. 

3. But if he promiſe to guard the goods, and 
after refuſes, no Aion lies, DoG. & gon 

Y 102.B. 


fo 


OM ? 


 Aſumpſe. . 02 


102, B. if there-were no conſideration taken to 
do it. 
I, Againſt a Carrier that undertakes to carry Carrier. 


. goods ſafe, and doth not, 2 Hex.7. 11. Lib. Intra. 


2.D. ſeft.1. the Carrier is chargeable without ſuch [= 
a promile per legem terre. 

2. Againſt him that promiſes to carry Wine, 
and breaks the Pipe by negligence, Regiſt. 110.4. 
for one man muſt not be prejudiced by anothers 
negligence, 

So if Oyl be carried, Regift, orig. 112.4, | 

Againſt him that promiſes 101. for the curing Charitable 
a poor man, 'Ds&. & Student. 104. A. and pays it deeds. 
nok. ; 

For upon every promiſe , if the party be char- 
ged with it,an Action lies,although the other have 
no benefit, DoG.& Student.r04.A. but there muſi 
be a benefit to ſome body. 

Againſt him who promiſes to make a Coach, Coach. 
and doth not, Nat.br.94. 4. ; 

But the Plaintiff ought ' to count, that he did 
give money for the doing it, otherways it is but 
Nudum patlum, unde non oritur aflio, 3 Hen.6.36. 
1.33. for there was not reaſon .why he ſhould do 
it. | 

A promiſes, if B willaſliſt him. in the gather= Gathering 
ing of the Tithes of Cheeſe, and Apples, and Tithes: 
vw A. Tithes till ſuch a time, he ſhould have 20 g. 
and B ſhews, that he did afifi him fo long in the 
gathering the faid Tithes, and good 3 for 10x 
conſtat that there are other Tithes, if there be 
they ought to be ſhewed by the other party, Mich, 
7 Jac,Ban, Regis, Baker & S ecker, 


G 4 Againſt 


104 Aſumppt. 

Dove- Againſt him that takes upon him to repait my 
houſe.  Dove-houſe, and doth it ill, Regift. orig. 110. B. 
mo whereby my houſe becomes of leſs profit: A 

— \ work ill done isaccounted as not done. 
Croſs. Againſt him that promiſes to make a'Crofs, and 
doth not, Regit.109.B, This AQtion it ſeems lies 

Hot at thisday. ©. 

Delivery A promiſes to deliver a deed upon requeſt, the 
of a deed. requeſt ought to be ſhewed preciſely , Otherways 
if it be of a thing ducbcfore, or upon a ſale for 
inthe former caſe the requeſt is traverſable , but 

not in the latter, Paſch. 28 Eliz. Com. Ban. 
Againſt him'that promiſes to p me as much 


Tiſcharge iſcharge bir of 


f a Prito- AS the other owed him, if I will 
Ner. the Priſoner, 27 Hep. $8.24. 
I. Againſt a Smith that takes upon him to ſhoe 


Farrier 8: 


Smith. IMmy Horſe, and doth not, 14 Hen.6.18. 
2, Orto cure him, 19 Hen. 6. 49. Regiſt. orig. 
119. B, but here muſt be a conlideration prece-. 


dent. 

It is not ſufficient to do all he can , buthe is 
beund to cure him: But upon a general retainer, 
without taking upon him the Cure, it is not ſo; 
for there the Law implics only, that he would do 
his. beſt endeavour to do it,43 Edw.3.33. 45 Edw. 
3.17. 48 Edw.3.6. 27 Aſſize 56. 

And the Writ ſhall not ſay contre pacem, 43 
Edw.3.33. | | 

3. Quare tam nepligenter & improvide impoſuit 
medicinas, &c. quod equus mortuw eſt, 43 Eaw. 3. 
33.p1.38. 19 Hen.6.49. for the Law punniſheth 
negligence. | | | | 

Ferryman, 1. Apainſt. a Ferryman that takes upon hinto 


Carry one over the water , and doth it not , and 
this 


Aſſumpſ.. r05 


this without conſideration, becauſe his fare is cer- 
tain, 22 Afize 41. and recoverable by Law; for 
the Law makes the ContraQ. | 

2. For ſurcharging his Boat, by which my 
Beaſt is drowned, 22 Aſize 41, AGton wpon the 
Caſe 40. for this is a misſcaſance. 

An Adminiſtratrix deſires to be forborn till Forbear- 
ſach a time, and then ſhe will pay 'the debt ; this PEE 
is a good aſſumpſit, Coke 9. part. 94.A, Banes caſe 3 
and the Plaintiff needs not ſay in the Count that 
ſhe hath affers, for it ſhall be intended; but it 
onght to be given in evidence,for ſhe is not charge- 
able if ſhe bave not quid pro quo, Coke 9.part. 92, 
93,94. Banes caſe, & fol. 90.B. Pixcbons caſc, 

The fame Law is of a Strangers promiſe, Coke Forbear- 
9.part:94. A, for though-the Stranger it may be ance. 
_ no benefit, yet the Plaintiff may be preju- 

iced, 

But then he ought. to (hew that the Plaintiff 
_ to it, Mich. 39 Eliz. Com. Ban. Milwards 
caſe. 

Then the Count ought to ſhew how the debt 
grew due, Coke 10.part. 77.4. Marſhalfes, for if 
there were no debt, there can be no cauſe of A- 
Rion, | | 

A counts that B was indebted <o himin 26 7. 
but ſhews not how long and that'the 10. of Sep- 
rember 7 Jac. B, promiles, if the Plaintiff would 
not arreſt him, but forbear till the 21. of Sep- 
tember he woul. pay him and ſets forth, that he 
did forbear fo long per Curiem : if the Plaintiff 
counts of the forbearance for a certain time, there 
it is good, without ſhewing when the deb. grew 
duc but otherways when the forbearanceis for a 

time 


Aſſumpſit. 


time uncertain, Tris. 9 Face Ban. Regis, Dean & 


| Nnby. - Q. differentiam, | 


The Count was, that the Inteſtate was indebt- 
ed to him in a 100 /, and the Adminiſtrator in 
conſideration of foxbearance for a reaſonable time 


aſſumes to pay, and upon. #0# aſſnmpſit pleaded - 


jt was found for the Plaintiff; 1. Coke Chief Ju- 


_— 


ſtice ſaid, foraſmuch'as the Inteftate was indebted, 
and the Adminiſtrator promiſed,6&c. and pleaded 
408 afiumpſit, it ſhall be intended he had notice of 
the debt, therefore good 3 to which there was no 
anſwer: 2. forbearance by a reaſonable time is a 
good confideration, becauſe the Court may judge 
of it: but forbearance per paululum tempory is not 
good, to which the Court agreed, Trin. 14 Eliz. 
Ban. Regis, Lingill & Broughton ; for the Court 
cannot judge of it, becauſe it is incertain. 


The Count was, that where A. was indebted to 


him in;32 L. for which he ſued A. and that it was 
agreed between him and A, to ſtay the ſuit, and 
it he payed it not before Mich, 'he ſhould give ſe- 
Curity ;. 1... he need not ſhew how the debt grew 
due, becauſe the forbearance is the cauſe of Aci- 
cn, but otherways when the Teſtator is indebted 
and promiſes, for there the debt is the cauſe of 
the Adqion; 2. Coke Chief--Juſtice, that he needs 
not ſhew, that he did ſurceaſe his ſuit , becauſe. it 
was but a reciprocal agreement ;- but if A. incon- 
fderation that the Plaintiff ſhall ſurceaſe his ſuic 
promiſes to pay it, then he ought to ſhew that he 
did ſurceaſe, Paſch. 14 Fac. Ban.Regis, Fullers caſe 3 
for that is the ground of the Adtion. | 
...W indebted to B, deliyers goods to L to pay 
him, L. prays B to ſiay 2 or 3 days, and he will 
pay 


dd» ws + Ot) wt 


6.4 ww &aAyt*% mas 


Afſumpſit. | 
pay him, L pays it not, B ſhall have an Adcion 
againſt Lz for it is a good conlideration, infomuch 
that L had goods to fatisfie , Mich. 7 Jac, Bans 


Regis , Brande 8 Liſter , by his own confeſſion 


| implied in his aſſumpſir. 

A pledges goods to B for money , and if 4 
pay not at ſuch a day, that B ſhall have the goods 
after and afore the day, &c. C requeſts B to for- 
bear till another day and he would pay it, B may 
have an Action againſt C, if he pay it not; for 
if C pay the money, then he may havea Detinue 
againſt B for the goods, for by the payment C had 
a ſpecial property, Trin.13 fac.Ban.Regis Capper 
& Dickinſon; per Coke Chict Juſtice. 


107 


Againſt a Goaler that promiſes to the Sheriff Goaler. 


to keep ſafe his Priſoners, and lets them eſeape, 
Regiſt 110.4, B.for the Sheriff is anſwerable for 
the ſafe cuſtody of thePriſoners within his County. 


Againſt him that warrants for 107. that my warranty. 


Boat (hall come ſafe' upon the Thames, 34 Hen. 8. 
br. Afion upon the" Caſe 107. and it doth not ; 
for there ought to be quid pro que. 


A Leaſes to B rendering Rent, and paying all Leſfor. 


out-Rents and making reparations ; the Leſſor in 
confideration of this, promiſes defendere & ſuſten- 
tareftatum & poſſeſſionem of the Leſſee, quiete &+ 
pacifice abſque interruptione;, 1, here is a good 
contideration : 2. the ſaid Clauſe amounts to fo 
much as if. he had ſaid,that the Leſſee ſhall quietly 
enjoy bis Term, Mich.7 Fac. B.R\Gamble & Terrell. 


1. Apainſt him that promiſes io Marriage 10 /, Marriage 
if he marry his daughter, No. Lib.Intr.2.B. ſed. 2, Money. 


& 4.8. ſed.1.DoT,& Srud/104.A;76 Hen.z.Probi- 
bition 22, for. the Marriage is # good confidera- 
tion, 2. , 
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Aſſumſit. 

2, A being to marry B, C living with A ſays to 
B, if ſhe ſhould marry A and his Father do not 
make ſuch a Joynter to her, he would give her a 
tool. B marries A, the Joynture is not made, 4 
and B ſhall have an AQtion againſt C3 for perad- 
venture the marriage had not taken effec, but in 
regard of the promiſe of C, Mich.29 of Eliz.Ban. 
Regis. 

3- A promiſes to B 1600. in conſideration that 
B marrie his Daughter this is a good conſidera- 
tion, inſomuch that the advancement contjnues, 
being even as in Frank-marriage after the marri- 
23ge is good, Triz. 29 Eliz, Ben. Regis, Marche & 
Rayneforde. | 

4. A promiſes to B, that whereas his Son was 
a Suiter to his Daughter, if B would give his aſ- 
ſent 4 would give toB 501. This is a good confj- 
deration, I. becauſe the Daughter ought to have 
the conſent of her Parents 3 2. becauſe the Son of 
A was to have advancement by the marriage,7rin, 
12 Jac. Com. Ban. Greicely & Louther. Q. . 
whether a man ſhall be intended to be advanced 
by marriage, except it be ſhewn. 

5. A promiſes 50 /.to C, if he marries B, Inan 
Aion upon the caſe for the go /. he is not bound 
to ſhew that he did give notice of the marriage, 
neither to make requeſt, Mich. 7 Fac. Ban. Regi, 
Brently & Tod , for A might as well take notice 
of the marriage as B, and the bringing of the A- 
Qion is a requeſt in Law. | 

6. 4 having ſpeech with El. St#kely about 
marriage with her, promiſeth to M. the Daughter 
of the ſaid Eliz. that if ſhe marry him without 
diſpoſing of her eſtate, he will give to M in mar- 
| ! rlage 


Aſtumpſit 


riage 40 I. and in an Acion brought upon this, 
inſfomuch that ſhe did not averr in his count, that 
ſhe had not diſpoſed of her eſtate,it was not good, 


 Mich.15 Jac. Ban.Regis, Kings caſes: for that was 
! the ſole conſideration. 


Againſt him that promiſes to obtain a Leaſe for Obtains a 
me for 10 /. and gets it for himſelf, 3 Hes. 7. 14, Leaſe. 
Lnere, whether an Action of Deceit doth not 
lie. 

A in conſideration of divers ſums received of PaYMent- 
divers perſons to the uſe of the Plaintiff amount- - 
ing to 24 1. aſſumes to pay this, and adjudged a 
good count, though he doth not ſhew of whom he 
received the ſums, becauſe this is not traverſable, 
for it is a conſideration executed, Trin. 14 Eliz. 

Ban. Regis, Beckinghem & Lambert ; for the Ac- 
count is confeſſed by the promiſe to pay. 

Counts that upon an #n fimul computaſſet the 
Defendant was indebted tohimin 2 1. and pro- | 
miſed to pay it,&c. Crook Juſtice faid it was a good 
confideration 3 and Doderidge faid , that in every 
Action of debt an Aion of the cafe is implied, 
and when it appears how the debt grew due, then 
it is a good Aſſumpſit, Trin,14 Fac.Ban.Regis, Cul- 
limore and Eyniſon. | 

Againſt him that takes upon him to plant Planting. 
Thorns, and doth not do it, Lib.Itr.13.C. ſet, 
{or the planting may be for my benefit. 

1. My Servant being in priſon, I requeſt his Save 
enlargements and promiſe to ſave 4 harmleſs, an harmies, 
AQion lies if I do ir not but without requeſt 
not, 10 Eliz,Dyer 272.pl. 31. 

2» If onebecome Bail for the Servant, and after 
the Maſter promiſe to fave him hartales,an Activn 
lies 


Infant. 


* 


Aſfumpſit. 


lies not 3 for here is no conſideration continuing, 
Dwnere; if he continue his Servant. | 
3. A being Bail for B in Ban, Regis, B promiſes 
to ſave him harmleſs; yet 4 ſhall not have an 
Action againſt B although he pay the money, if 


. .no Capias be awarded againſt the Principal, nor 
| Scire facias againſt the Bai), Triu.7 Jac.Ban.Regis; 


Bolles & Fones erxor upon Judgment in Com. Bay. 
for here is no due proceedings in Law againlt ci- 
ther. | | 

4- A being indebted to B, prays G tobe bound 
to Bfor the debt, and he willbe bound to C, &c. 
C is bound to B,&c. A refuſeth to be bound to C; 
C ſhall have an Action againſi' A, for it is a good 
conſideration inſomuch that C is liable to the d«bt, 
Mich.g Jac. Ban. Regis, Knyvet & Pledall, and itis 
reaſon 4 ſhould ſecure him: 

5. A promiſes to B to diſcharge him, and fave 
him harmle(P from all bonds in which he was 
bound for the Son of A, at the requeſt of the ſaid 
Son B brought his Action , and ſhews that he as 
fidei juſſor was bound. 1, It-is a good contidera- 
tion. 2. He ought to ſhew'preciſely that his Son 
requeſied him to be bound ; for although fide? juſſor 
imply a requeſt yet it is not ſufficient, Paſch.9 Fac. 
Ban. Regis, Somerſton & Barnby, & poſtea Mich. g 
Fae. it is ſhewed that it was alledged,' and for this 
judgment was given for the Plaintiff, Lib. Tatr.1 r, 
C. Sefdore:: : | uri 

6. An Infant borrows money , B is bound- to 
pay it, at full age. the Infant promiſes: to ſave him 
harmleſs, Adion lies upon it 3, for although the 
Infant was not liable in Law, yet in Conſcience he 
was, and this ſufficeth to maintain an Action ___ 

the 


the Cafe, which is an equitable Action; for the 
confideration is good Trin.29 Eliz, Ban.Regis ad- 
judged. 7 


IITq 


A Widow promiſcth for following her Suits to: Sollicitor. 


pay 2001. this is not good 3 for it is maintenance 


per 2. Juſtices, but Dyer againſt them 3 becauſe ic 
did not appear that they were Suits in Law, 19.,E- 


at the Court. 


bY 
Iv 


' 


liz.Dyer 356. and they may be Suits in equity, or 


A promiſes 100.toB, if he ſuffer C to enjoy Sufferance 


the Land ; there although C enjoy it not, yet it 4 
agree and do not interrupt C the Acion lies , 
Paſch. 15 Jac. Ban, Regis ,, Taylor & Wilks for 
he hath performed- the conſideration on his 
part. | | 

A being a Copyholder makes B his Executor, 
and intends to ſurrender, to the intent that B 
ſhould fatisfie a debt to D ; the Son of A promiſes 
A that if he donotſurrender, but ſuffer the Land 
to deſcend, he . will fatisfie the. debt, A dies, B 
ſhall have an Aion againſi the 'Son ; (for it is a 
good confideration, Hill. 9 Fac,Ban. Regis , Gray 
verſus Gray, yet continuing. aur 


A promiſes topay to B, for his reaſonable board Tabling & 
for - ſuch a time as he ſhall be with him -B ſhews Lodging. 


that he was with him ten months;. and: that 5 s. 
the. month is reaſonable, amounting inall-to 50 5. 
this is good , Paſch. 30 Eliz. Ban. Regis, F loyd & 
A bcing ſick in an Inne, B promiſes to pay as 
much as ſhall be due'fdr all neceffaries that :the 
Inn-keeper ſhallprovide for A; yetiin the Action 
the- Inn-keeper: ſhall ay. generally in the — 


Aſſumpſit. 


and Count, that ' he did provide neceffarics from 
ſuch a day, until, &c. in all to the value of 20 1. 
forafmuch as the promiſe was general, the, Writ 
and Count is good though it be not particular. 2, 
It is inconvenient and dangerous to thew all things 
that he did provide, &c. the ſame Law is for a 
Phyſician per Doderidge Juſtice. Paſch.13 Fac. Bay. 
Regy, Crips & Boynton; tor he may not remcm-' 
ber all particulars, and ſo may miſtake. 

1. For money upon the ſale of any perſonal 
things, 33 Hen.8 br. Aion upon the Caſe 105,119, 
_ 2 Rich. 3.14. Com. 102. upon an indebitatus aſ- 
ſumpſit; for the Law creates a promiſe. _. 

For in every Contra there is an aſwmpſit im- 
plied, Coke 4. part. 94: Slades caſe; the Count 
needs not ſhew, but ſepits requifitms, Paſch.28 Eliz. 
Com. Ban. Q. © 

2. Inan Action for money upon the ſale of a 
thing, he needs not count that he was poſſeſi at de 
bonis propris, Trin,q Jac.Ban.Regis, Fitz William 
&- Blackman.viz. before the ſale 3 for the Law im- 
plies they were his, elſe he..would not have fold 
them. FI . 

3- Againſt a Purveyor or Servant that bought 
goods for his Maſter ;and promites payment, Dyer 
_ 230.pl.56. 12 Hen. $. 12. ©; if itlics not alſo 
2gainſi the Maſter. 7 

4+ Againſt him that promiſes to Baker to pay 
fo much as he ſhall deliver in Bread to B, 29 Hen. 
8.25. for it may be intended he gave B the 
Bread. | ' 


5. : Upon a promiſe to pay for Cloth bought, . if 
B doth not, 12" Hen. 8.12. far there he becomes. in 
the nature of a Surety for the payment for it. oo 


Aſſumpſit. 


a Horſe to B at ſuch a day, year, and place , to be 
payed ata day to come, and the Defendant ad 
tunc & ibidem ratione premiſſhrum aſſumes to pay, 
if, &. Bdid not; this is nought, for the Con- 
tra, and the giving of day to B, ye fuit ad inſtan- 
 tiam of the Defendant; but the Contract w2s 
* compleat before, Paſch. 28 Fac.Ban. Regis, Farmer 
* @ Field, without any relation to the Detendant 
and his promiſes ex poſt fa&o, and grounded upon 
no conlideration. | 
7. A promiſes to pay to B ſuch ſums of mcney 
35 B (ball disburſe of his own money for Cloth, 
tothe uſe of A the Defendant, this is a good con- 
ſideration; for by the buying of the Cloth the 
Froperty was in A forthwith, Trin. 9 Fac. Ban. 
Regis , Moore & Moore ; for it was bought for 
him. | | 
8.4 fold to B two ways of Barley for as much 
as he ſold to others, the Plaintiff in the Action 
ought to count , 1. For what price he ſold to 6- 
thers3z 24 he ought to give notice of this to B, 
So if A promiſe toB20o /. if he marry C, yt B 
ought to give nutice of the marriagez but a 
Tayler may have an Action for as much as he 
ſhall deſerve,and is not bound to give notice what 
he ſhall deſerve, becauſe it is not incertain, Fir, 13 
Jae.BaniRegis, Hall & Heminge. Q. tor he mult 
demand a certain ſum, and this is notice, 
I. Againſt a Seller of Corn to be delivered at 
a certain day, and dothnot,2 1 Hen.6,55. 20 Hen, 
7.9.28 Hen.s, Dyer 22, pl.138.& fol.113. pl.55, 
Cokg 4. part. Slader caſe 94.Þ. Qxere, it no da- 
mage appears 
HB 2.For 


6. A brought an a&ion, and ſhews that he {+:14 


Vendec, | 


Aſſumpſit. 


2.For delivering good and merchantable Corn, 
and doth not, 6 Edw. 2. 6. Dyer 75. pl. 23. Lib. 
Intra, 4. B. ſe&.2. but ſpecial dammage mult be 
alledged. s 


. The Judgment, 


For not delivering of grain yearly, quere if the 
Plaintiff ſhall recover dammage as well pro tem- 
pore futuro quam pro preterito, 3 Marie, Dyer 113. 
l.56. , 

F Adminiltratrix promiſes to pay a debt, &c. and 
- the Action is brought againlt Baron and Feme, 
then thT judgment againſt. him ſhall be general, 
& preditius P. & M.. uxor ejus in miſericordia, 
Coke 9. part. 93. Banies caſe, No, Lib. Intra, 2. C. 
S 

"4. upon plea, that the Teſiator did not aſſume, 
coſts and dammages ſhall be de boxis propriy, if the 
Teſtator had not ſuffici:nt, No. Lib. Intra, 1. B. 
ſeF.1, for the falſe plea. 


The Writ. 


Upon aſſumpſit by the Husband and Wife, made 
to the Wife dum ſola fuit, the Writ ſhall ſay, ad 
dampuum ipſorum , for the Husband (hall have the 
' dammages, ideoque fuit ad dampuum ipſorum , 
Hill. 9 Fac, Ban, Regis, Wolverton and his Wife 
again(t Day: 


For not doing a thing which ought to be done by 
Agreement touching the body. 


> 


It5 


I. Againſt a Barber that takes upon him to Barber. 


raze the Beard, and doth it with an unwholſom 
Razor, Lib, Intra. 2. C. ſed. 1. for the body is cn- 
dangered to be hurt thereby, 


2. Againſt a Phylician'or Ehirurgeon for not Phyſician 
curing a malady, or not applying a medicine , 14 © Chirur- 
Hen.6.18. 43 Edw. 3. 33. 21 Hen.6.55. 48 Edw, Ye. 


3.6. pl. 11, Kegiſt. orig.105.B, 112. A. 

3. For adviling his patient to apply _a_certain 
medicine to cure he and it did not, 19 Hen. 6, 
49.quzre, 

For commanding his Servant to apply a medi- 
cine, and he doth it nor, 11 Edw, 4. 6. Q. 

4. For applying a medicine that impairs the 
Mayheme, 11 Rich. Afion apon the Caſe 37, 11 
Hen.6.18. pl.10. 21 Hen. 6,55.B. 

But note in all theſe caſes 
him the Cure abſolutely, 1 9 Hen.6.49. 48 Edw.z, 
6, elſe the Action lies not, ; 


The Writ. 


The Writ ought to ſhew the place where he 
took upon him the Cure, 48 Edw, 3. 36. tor itis 
ifſuable, EET 

If A promiſe to cure me in Loxdox, and apply 
unwholſom medicines in Middleſex, the Action 
ſhall be in Middleſsx,becaufe there was the wrong, 
I1 Rich, 2. Ation upon the Caſe 37, and where 
the wrong is there muſt the trial be. 
. H 23 


For 


Ta 


ouget to take upon 


Aſumpſit. 


2.For delivering good and merchantable Corn, 
and doth not, 6 Edw. 2. 6. Dyer 75, pl. 23. Lib, 
Intra, 4. B. ſet, 2, but ſpecial dammage mult be 
alledged. . 


. The Judgment, 


For not delivering of grain yearly, quere if the 
Plaintiff ſhall recover dammage as well pro tem- 
pore futuro quam pro preterito, 3 Marie, Dyer 113, 

l.56. 
F Adminiſtratrix promiſes to pay a debt, &c. and 
. the Action is brought againit Baron and Feme, 
. then thT judgment againſt. him (hall be genera], 
& preditius P. & M. uxor ejus in miſericordia, 
Coke 9. part. 93. Banies caſe, No, Lib, Intra, 2, C. 
Sed. 3. 

Bur upon plea, that the Teſtator did not afſume, 
| coſts and dammages ſhall be de bois propriy, if the 

Teſtator had not ſuffici.nt, No. Lib. Intra, 1. B. 
ſeF.1, for the falſe plea. | 


_ . The Writ. 


Upon aſſumpſit by the Husband and Wife, made 
to the Wife dum ſola fuit, the Writ ſhall ſay, ad 
dampuum ipſorum ; for the Husband ſhall have the 
dammages, ideoque fuit ad dampuum ipſorum , 
Hill. g Jac. Ban, Regis, Wolverton and his Wife 
againſt Day: 


/ to 


Ajumpſit, 


For not doing a thing which ought to be done by 
Agreement touching the body. 


Iv 


iS 


I. Againſt a Barber that takes upon him to Barber, 


raze the Beard, and doth it with an unwholfom 
Razor, Lib. Intra. 2.C. ſed. 1. for the body is cn- 
dangered to be hurt thereby, - 


2. Againſt a Phylician'or Chirurgeon for not Phyſiciat 
curing a malady, or not applying a medicine , 14 9 Chirur- 
Hen.6.18. 43 Edw. 3. 33. 21 Hen.6.55. 48 Edw, $9, 


3.6. pl. 11, Regiſt. orig, 105:.B, 112.4. 

3. For adviting his patient to apply _a_certain 
medicine to cure Lim, and it did not, 19 Hen, 6, 
49-quere, 

For commanding his Servant to apply a medi- 
cine, and he doth it not, 11 Edw. 4. 6. Q. 

4. For applying a medicine that impairs the 
Mayheme,. 11 Rich. AGiou npon the Caſe 37, 11 
Hen.6.18. pl.10. 21 Hen. 6.55.B. 

But note in all theſe cafes he ought to take upon 
him the Cure abſolutely, 1 9 Hen.6.49. 48 Edw.z, 
6, elſe the Action lies not, 


The IÞrit. 


The Writ ought to ſhew the place where he 
took upon hirm the Cure, 48 Edw, 3. 36, tor itis 
iſſuable, ES 

If A promiſe to cure me in London, and apply 
unwholſom medicines in Middleſex, the Adion 
ſhall be in Middleſox,becaufe there was the wrong, 
Iz Rich, 2. Attion upon the Caſe 37, and where 
the wrong is there muſi the trial be. | 

H 2 For 


4 


tes 


116 Aſſumpſit. 


Aſſumpſit. For uot doing of a thing which ought to be done by 
agreement of the parties touching Suits in 
aw. 
Clerk. Againſt a Clerk that promiſes to enroll a Deed, 
_ anddothit not, 34 Hea.6.4. 
Serjeant.. Againſt a Serjeant or Counſcllor that promiſes 
Gounſel- +> plead for me, and doth it not, 14 Hez. 6. 18. it 


a I retain him and give him his fce, elſe not. 


For not doing of a thing where a man is bound to 
do it in one manner, and be doth it in another, 


Plough Againſi him that promiſcs to plough my land, 

my land. nd doth it in unſcaſonablc time, 14 Hen.6.18, 

_— 3 Hen.6.36.for the Law implies he muſt do it for 
my belt advantage. 

Attorney. Apainſt an Attorney that takes an obligation in 


his own name, when it ſhould have been in mine, 
20 Hen.6.25. 2. if an Action of Deccit do not 
+ * 

Carpenher. Againſt a Carpenter that undertakes to build a 
houſe in ſuch a form, and builds it in another, 
Nat.br.145.G. 2 Hen.4.g. 21 Hen.7. 41. 20 Hen. 
6.35- 2. if he build it in-a better form, and 
more for the benefit of the Owner, and to his 
own loſs. | 

Cranage. Apainft him that hath a Crane, and ſpoils my 
Merchandize, Lib. Intr. 3. C. ſed. 1, this is mif- 


feaſance. | | 
Farrier, Againſt a Farrier that takes upon him to cure 


my Horſe, and applies unwholſom Medicines, 8c. 

MC. 19 Hen. 6, 49. whereby my Horſe is made 
j worſe, 

| For 


L 
! 


Aſſumpſit. 117 
For pricking my Horſe, 46 Edw.3.2,3.10, Nat: H : 
br.g94-D. 18 Edw. 3 6. pl. 11. for it is the duty of | 
an Artificer to do his office well and truly 3 and 

this is. implied in Law upon his undertaking to 

uſe his art. 

For miſuſing a Licenſe, 21 Edw, 4.76. gquere Licenſe: 
what, 

Againſt a Serjeant at Law that is rctained to Miſplead- 
plead, and miſpleads, 14 Hen. 6. 18. for this is ®* 
misteaſance,and to his Clients prejudice it may be, 
but if it be not tuxc qrere. To miſplead is. to 
plead other wile than he is infiruced by his Cli 
enf, 


For negligent ſuffering of a thing to be done to the 
damage of auother.- 
A borrowed a Horſe of me,which dies ſuddenly, FI 19: 
an Aion lies not, 40 Edw.3. 6, for the borrower 
was in no fault. ; 
But if che thing be uſed in other manner than 
it was lent to be uſed, and dics, an Action lies , 
Dog. & Stud, 29, tor this is miſuting of it, and 
contrary to the agreement. 
But if it be but in the ſame manner that it was 
lent, and dies, no Action lies, Dod. & Strxd. 29. 
for it was lent to be uſed , though not miſuſed, 
A borrowed a Horſe, and a Houle fell upon 
him; there if the houſe fell upon him being fee- 
ble, Action lies, otherwiſe not, Do&. & Stud. 128. 
for hc might have foreſcen the davg-r, and pre- 
vented it, 
Againſt him that keeps not well his tire, by purning a 
which my houſe is burned, being adjoyning, Houle. 
2 Hen.4. 18.8 Edw. 4. 19. pl, 30. Choke 3 for we FC 
H 3 mutt 
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Y 


- 


AſumPpſit. 


muſt fo uſe our own that we hurt not another. 

Although his own houſe be burned, 33 Hes. 6. 
1. Lib, Tir, 8. A.ſed. 1. for his own harm is no 
recompence to his Neighbour, 

. It lies although his Servant do it : but not 
if_a ſtranger do it of malice, 33 Hen. 6.1, 2 Hen, 
4.18. Dod, & Stud. 137. for the Maſier muſt be. 
anſwerable for the actions of his Servants in civil 
mat ters, though not in criminal. , 

. If a Servant bring hire in the fireet and burn 
a houſe, his Maſter is not chargeable ; for when 
the Servant is out of his houſe he is not under his 
government. | 

5. Itlies not if it be burned ſuddenly, and the 
cauſe not known, 42 Aſſize 8.2 Hen. 4. 18. for 
the Law delights in cextainties ,, and doth things 
upon juſt and ſure grounds, and not upon probabi- 
lities and ſurmiſes, | 


Barr. 

That it was not burnt in default of good cu- 
ſtody of the tire of the Defendant, Lib. Intra.s. 
A. ſec.t. + 

But by 28 Hex.6.7. this is but a negative preg- 
nant-;..for.hc wight nave pleaded non culp. which 
the other plcz aeth but imply. 

That he g12rd:d his hre well, abſque hoc that 
he guarded it ncgligently, Lib. Intra. 8. B. ſef.2. 
for herc is a dire&t affirmative, and a traveriing of 
Plaintiffs declaration, 

Agaiatlt 2 Bzily of Cloth, that ſuffers it to be 
conſumed with Moths, 27 Hen.8.25. 13 Hen,7.1. 


18 Edw.3.23- viz. by negligent keeping, which 


the Law implics i: ought not to do. 


Againſt 


Aſſumſet. 

Againſia Baily of a horſe that ſuffers him to 
periſh, 12 Edw.4.13.26 Hen.8 br. Aion awpon the 
Caſe 103. Lib.Intr,3.B. ſef.1, Regiſt, orig. 107.4. 
for the former reaſon. | 
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For lofing a Releaſe, 34 Hen. 6. 4. for the Ree +—— 


leaſee may be prejudiced thereby. 
Soof a box, Lib.Intra.g. A. ſef.n. 


Againſt him that ſuffers his Dog to bite my Dog. 


ſheep, 28 Hen,8, Dyer 25.pl. 102. & fol. 29. pl 
195. 28 Hea.6, 7. pl. 7. Lib. Intr, 616. B. ſeG.1. 
Regift.orig.110.B, : 

But then the Maſter ought to know that he 
would bite them, ibidem; tor then he might have 
prevented it, and fo is puniſhable tor not doing 
it. 

But ſcieas is not traverſable 3 but may be given 
in evidence, Coke 44. part. 188. for if he did not 
know it he may plead Not guilty, and the Plaintiff 
muſt prove he knew it. 

If the owner .of the Dog brings him to the 
Maſter of the ſheep to do juſtice upon him, it lies 
not, 7 Edw.z. bar 290. viz.upon the tirti notice or 
knowledge of it, otherwiſe not. 

The Plaintiff declares, that *, Defendant was 
poſſeſſed of a Dog 8. Ofobris 7. Jac, uting to bite, 
&Cc. and that the Dog 12. Oflober in the (ame year 
did bite his Lambs; &c. this is not good ; for he 
ought to have hewn, that he continued his Dog 
at the time of the biting; for it (hall not be pre- 
ſumed that he continued it without (he wing it, 
Paſch. 9 Jac. Ban. Regis, Louder verſus Sounds, 21 
Edw.4.. 22.15 Eliz, Dyer 320. for the Law will 
not preſume any one will do an unlawful ad, ex- 


cept it be proved, 
H 4 For 


Fa 
X 


Tnnkeeper, 


AſumPpſit. 


4. For ſuffering his Dog to bite my Servant, 
Regiſt. orig. 111, A, per quod ſervitium amiſit, el(c 
rot, as it ſcems. 

5. For hurting of an Ox, Regiſt. orig. 111. 4. 
whereby he loſeth his work , or is hindred ia his 
tatting. ; 

6, For hurting of a Horſe after warning given, 
Regi}t, orig. 106, A. for the Maſter ought to have 
kept him up. | 

1. Againlia Warden of. the Fleet, that ſuffers 
one to eſcape that was taken upon a Capias ad 
computandum,. 15 Edw. 4. 19, Lib. Intra. 8. C. 
Sef.x. for thereby the Plaintift ts put ro more 
treuble and charge, and is delayed in his 
Suit, 

2. Againſt a Sheriff, that ſuffers one to efcape 
that was taken upon a Statute Merchant, Regiſt. 
orig.98.B. Nat. br.93.A. the Writ thereupon the 
{ame rez{on. 

Againſt an Inn-kceper, that ſuffers the goods of 
his guels to be ſtole, Coke 4. part. 32, Calyes cafe, 
Nat. 94.B. Regiſt.orig. 104.4, 105, A. 22 Hen.6., 
21, 42 Aſize 17. forthe Law ot the Land binds 
him to keep them fate at his pert]. | 

I, But nate, 1, this ought to be a common 
Inne, and it {hz1! be ſhewed in the Count, but not 
in the Writ, 11 He#.4.45. 22 Hen. 6,21. pl.38. 
Ceke 8.part.32.Calyes cafe,Dyzer 206.pl.g.2 Hen... 
Not in the Wit, becauſe that is more ſhort,& rem 
breviter enarrat\, but the Count ought to expreſs 
things more fully. 

2. It ought robe a Traveller that lodges there, 
otherwiſe the Action lies not , Coke S. part. 32. 
Calyes caſe 3 for the Law looks upon an Inn orly 

rae in 


Afumpſit. 


inreſpeQ of T xaycllers, for in 1efpet of others _ 


- it 15 no more than 2 private houſe. 
—7z. He ſhall declare of nothing but what was 
I. his Inn 3 tor if he bid the Inn- keeper put 
his Horſe to paſture, or put hjm to paſture of hi: 
own accord, unleſs the Inn-keepcr requeſt him to 
do it, it lies not, Coke 8.. part. 32+ A. Calyes caſe ; 
for he is an Inn-keeper in reſpect cf his Houſe,and 
not of his Land, 

4+ He ought fafcly to keep the goods within 
his Inn at his pcril, 42 Aſize 17. tor it is no ex- 
cuſe that he delivered the Key to the Gueſt, 42 

Edw.3.11.p1.13. 11 Hex.4.45. 22 Hen. 6.38. or 
that the Gueſt did not acquaint him with his 
goods , 42 Edw. 3. 11. except the Gueſt will 
not trutt the Inn-keeper, but will have the* Key. 

Dnere. 

Or that he knew not the Felons, 22 Hen. 6.38. 
A ; for he muſt keep them ſafe againit all perſons, 
except forcin Enemies. ; 

But if the Companion or Servant, or any Other 
that the Gueſt defires to lic with him, rob him,the 
Inn- keeper ſhall not be accountable, Coke 8. part, 
33. A.Calyes caſe, 22 Hen.6.38.B.22 Hen.6.22.4, 
tor that was his own fault toadmit of ſuch Com- 
pany. 

Or if he ſay his houſe is full, and the other fays 
e will make a {hift, and be robbed, 5 Marie, Dyer 

13SFT7E: Tor in fo ſuch cafe he tis not properly his 

Gueſt, nor takes any charge of him or his 

goods, : 

Or if he command him to pur his goods in fuch 
a place, and he will not, but ſuffer them to lie in 
the opens Court , 10 Eliz. Dyer 266, pl.g. forif 
he 


— 
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Aſumpſit. 
he cannot be Maſter to order his houſe as he de- 
fires, it is no reaſon he ſhould be puniſhed for the 
diſorder committed in it. 
And although the Writ is but bona & catalla, 
yet Eyidences and all other Deeds are included : 
the Writ in this caſe ſhall be general, but the 


* "Count ſpecial, Coke 8. part. 33. Calyes caſe. Deeds - 


and Evidences are boxua & catalla , though not 
valuable to any perſon but the owner of them. 
But an Inn-keeper ſhall not be aceountable = 


- wrong done to the' perſon of his Gueſt, Coke 8. 


Teceit 1n 
Bargains, 


part. 33- A, & B. Calyes caſe; for this is a crimi- 
nal matter, "had hath no relation to him as an Inn- 
keeper. 

I. Againſt a Shepherd, that ſuffers my ſheep 
to be drowned, 2 Hen.7.11.pl.9. Coke 5 part.13. 
B, Salops caſe. 12 Edw.3.4.13. Dyer 121. pl. 17. 
by negligence. 

2. Againſt a Ploughman that ſuffers my Corn 


to be ſpoiled, 7 Hen, 4. 14. by negligence, or is: 
norance, as it ſeems. ©. 


For Deceit in bargains and agreements with 
Warranty. 

I, The Warranty of athing fold is the cauſe of 
an Adion in cafe of vendition, as well as of cor- 
ruption, 19 He#.6.9, 

2. And the Warranty ought to be at the time 
of the ſale, 15 Hen.7.41, 'Nat. br.g8. L. and not 
afterwards, 6 Edw. 6 6. Dyer 75. pl. 28, elſe not 
good. 

3. It ought to be by the owner of the thing, 
and not by a Stranger 3 and upon the ſale by the 
owner, and not by a Servant , 11 Edw, 4. " 

= or 


Aſumpit. 123 


forWarranty relates immediately tohim that war- 
rants. 

It is not material whether the price be paid or 
not, for debt lies for it, 9 Hen.7.2 1.p1.2. 

Againſt the Seller of a Horſe that is fick, and Horſe 
is warranted ſound, Nat. br, 94. C. 7 Rich.2.42. at 
Regiſt. orig.1C8.A. Lib. Intr. 9. B. ſed.1. for this 
is deceit. 

Or a lame Horſe warranting found, 3 1 Hen. 6. 

11.Statham, - 
. A ſtrained Horſe it lies not, becauſe the buyer 
hath the view, 13 Hen.4.1. Ny 4. — 9.ift 
he warrant him ſound. 

Againſi a Seller of Cloth, that warrants it well Cloth. 
fulled when it is raw, 11 Hex.6.221, 

Againſt him that warrants it of ſuch a length, 
and this upon ſale and warranty of the Servant, it 
lies againſt the Maſter, 11 Edw.4 6. for it lies not 
againſt the Servant, ibidem, for the Cloth was the 
Maſters. 

Againſt him that (ells grain, and warrants it to Grain. 
be good, Lib.Intra.g.B. ſeG.x. Regiſt.orig.111.4. 
whereas it ifmuliy dr corrupted. 

Againſt him that warrants Herrings, Regift,orig. Herring, 
96.4. in the number and the goodneſs. 


Againſt him that fells a Saphire inſicad of a Saphire, / 


' Diamond, Kitchin-17 4. 

Againſt a Seller ot wood, and ſhews part, and Wood. 
warrants the reſi to be 200d , I4 Hen. 6. 22, 
p1.66. 

Againſt a Scller of corrupt Wine with war- Wine. 
ranty, Nat.br. 94.C. 9 Hen. 6.35. 7 Hen.4.14, 
,p1.19. that it is ſound and wholfom, 

If 
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Deceit in 


bargain. 


Horſe. 


Cloth, 


Gum. 


Wine. 


Victual. , 


Wax. 


Aſſumpſit. : 


If the Servant fold it by covin of the Maſter, 
Action lies againſt the Maſter, 9 Hen.6.53. pl.37. 
for it is the Maſters ac. 


For deceits ins Bargains aud Agreements, without 
Warranty. | 

1. Againſt him that ſells a Horſe not ſound, 
knowing him to be ſo without warranty, 26 Hen. 
6.34, 13 Hen. 4.2. Kitchia 174. . for it ſeems 
it lies notzyet if it doth,it is becauſe the Law hates 
deceit in Contracts, for it hinders Commerce, 
which is beneficial to the Commonwealth. 

For ſelling an Horſe to another that was not his 
own, 42 Aſſize 8. Coke 4. part. 18, B. for this is 
fraud. 

For ſelling Cloth that is nought, knowing it to 
be ſo without warranty,2 1x He#.7.91 .pl.16.Crooke. 

Againſt him that promiſes to deliver good 
Gum, and doth net, Micb.7 Jac. Ban.Regis, Weſton 
& Deighton. 

Againſt him that ſells Wine mixed with water, 
Nat.br.88.F. tor this is but part Wine, and fo the 
buyer hath not what he paid for. 

For uttering Corrupt victual , knowing it to be 
ſo, 19 Hen.6.53. 22 Hen.7.91. pl.16.Crookg. 11 
Edw,. 4.6.B, Brian & Neal. 

Againſt him that ſells good Wax and delivers 
ill, 6 Edw,6. Dyer75, pl.18. ©. whether in all 
theſe caſes an Indi&ment at the Common Law 
will not lie : It ſeems it will, 
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Trover and Converſion. 


- Delivery as to perſons unknown, 33 Hen. 


Br. Action upon the Caſe 109. Trover unde 


for a Hawk with bells reclaimed and fold, 
knowing it to be the Plaintiffs, 14. Eliz. 
Dyer 306, pl. 66, for he cannot recover it 
againſt the Vendee.Q. The Sale here makes 
rhe Converſion. 


Sold as to perſons unknown, Lib. Intra, 5. A. 


Sed, I. 

2. Waſting the goods, 34 Hen. 8. br. Afton 
pon the Caſe 103, for this a Converſion 
in Law, 


3-Denial.to re-deliver. 4 brought an AQi- 


on for Plate and Jewels , and ſhews, that 
upon requeſt the Defendant refuſed to de- 
liver bn this is good evidence to a Jury 
but to find it at large, viz. without a re- 
queſt, is not a ſufficient Converhion tos 
warrant the Action, Coke 10. part. 46. B. 
Oxfords caſe, Hill.12 Fac.Ban.Regis, Iſack 
& Clarke, per 3 Juſtices, 33 Hen.6.27. tor 
the Count is in _ ſunm proprium con- 
vertit & diſpoſuit ; but a nde denial is not 
a Converſion, Q. viz. that he hath the 
goods. 


But 


126 | Trover and Converſton. 


Money. - Butif itbe for money out of a bag, then it1s 2 
good Convertion, if he deny it, becauſe it cannot 
+ + be known, Paſch, 14. Eliz. in Le chequer, and (o 
: the Plaintiff cannot -prove that it was his money 
which was denied. 

Note, if the Plaintiff have not property in the 
things, it lies not, 20 Hen. 7. B. pl. 18, 2. what 
property he muſt have. 

1 Paſch.43 in Eliz. Buſhopps calc it was a doubr, 
if A takes goods to the uſe of B, and afterwards 
B agree to the taking 3 quere, if ſuch Acton lies 
again(t B, quia A divelits the property by the taking, 
and not B by the conſenting, as it feems. | 

2. The count ought to ſhew the place of con- 
vertion, Mich. 26,27 Eliz. Ban. Reg, Stranhams 
caſe ; becauſc it is traverſable and iſſuable. 

So the day of the Convertion, Hill, 7 Fac. Ban. 
Regis ; for the ſame reaſon, and without ſhewing 
that the Detengant knows not how to plead in 
bar. 

If the count be of Trover, and the Jury find up- 
on Bailment ; yet good, for the Convertion is the 
point of action; Hil. 12 Fac. Ban. Regis, Iſack, & 

. Clark, and not the Trover, for it is no fault to 
_tind a thing, tor no property. is gained by the bar 
tinding, but by the Converſion. 


Of what things it lies, 

T. It lies for money out of a purſe upon ſpe- 
cial matter, that he loſt it and the other found it, 
Trin,4.3 Eliz. Com. Ban. Hall & Wood; Paſch. 24. 
Eliz. in the Exchequer z but not generally, for 
money cannot be known, and ſo the Plaintiff can 


fix no property in himſelf. 
2, The 


Trover and Converſion. 


2. The Maſter delivers Corn to the Servant to 
ſe]1,and brings his aGion for the money and goods; 
1. the poſlcflion of the Servant is the poſſeiſion 
of the Maſter. 2. It lies of money , Mich. 4, & 
41 Eliz. Ban. Regis, Holliday & Higges tor the 
money comes in lieu of the Corn. —_ 


Ic lies for 20 Sheep, Coke 5. part. 109. Fgxleys thouk 


caſe. 


It lies for a Chain-door, found and fold, 3 Clains 
oor 


Hcr(e., 


Marie, Dyer 121. pl.14. 

Tt lies of a Horſe. 

But itis no plea for the Defendant that a perſon 
unknown ſtole them, and left them, & waiviavit, 
without ſhewing the circumſtances when and 
where, Coke 5. part. Foxleys caſe 10g, A. but if 
he had ſaid, quidams ignotus waiviavit them, with» 
out ſaying any more , this is good; for thecir- 
cumſiances ſhall be intended 3 for waiviavit eft 
vocabulum arty, and implies all, Mich. 15 Fac. 
—_— Leader & Paſchall. 

. To traverſe the ſale is a good plea, 3 Marie 
Dyer I2I. pl. 16. viz. to ſay , he did not fell 
them. 

2, That he diſirained them for a Rent charge 
abſque hoc, that he converted them,this is nought 3 
for it is no Converſion at all, ideoque i it amounts 
but to the gneral iſſue, #01! culp, Mich. g Fac. Ban. 
Regis, Davies & Knap. 

That he is a Horſe-breaker, and the Plaintiff 
delivered it for him, &c. Abſque boc, &c. this a- 
mounts but co the general iſſue, #ox culp. Mich. 
9 Jac, Ban, Regis, Lovelace & Martyn, and not 


good. 
Husband 


_ 
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128 
Deeds. 


Fnalca 


Trover ard Converſion. 


Husband and Wife ſhall have this Action for 
a Deed by which an Annuity was granted to the 
Witfez for the Wife ſhould have it, if Ge ſurvive 
the Husbard, Trin, 40 Eliz. Com, Ban. Ruſſel & 
Catesby ; and the Husband is to have it during 
his life, viz. to make uſe of upon occation. 

It lies for twenty Pooks of © oro, Triz. 38 Eliz 
Com. Ban. Price verſus Sr. Walter Sands. 

It lies of four buſhels of Wheat, Trin. 12 Fac. 
Ban. Regis, Hill & Hawkes. 

The Dcicndant ſhews a preſcription in the 
Baily of L. toelect a Belman , which ought to 
repair the fircet of the Market-place, and to 
cleanſe ir,, and that he ſhall have of every buſhel 
there brought caſe}, one pint. of Wheat,8c. and 
juſtifies, &c. this .is good, becauſe the cuftome is 
doubtful and' may be put. in iſſue, therefore a 
good bar;; other wiſe this plea would amount un- 
to the general iſſues, Trin. 12 Fac.Ban, Regis, Hill 
& Hawke, ard then it would not be good. 

For dclivering of-Jewels,&c. in a Box to B,who 
dies, and they come to C,. who breaks the Box 
and converts them, 20 Hen.7 4, p1.13. 

That he did not convert them to his own uſe 
is agood bar; for the Trover and breaking of the 
Box are but conveyances.to: the Converſion, 20 
Hen.7.4: pt, 43, per Finenx , and not the ground 
of the Action. 

Ic lies of. Dainquaginta.poudia of Wool ad va- 
lentiam, &c. tos per Curiam pondus ſhall be taken 
one pound weight, becauſe chis weight is more 


certainly known chroughout all the Countrey, 


Mich. 9 Jac. Ban, Regis, Roe & Lloyd ; & loquen- 
dum eft ut vulgu, 
| Tf 


Trover and Converſion: 


129 


It lies of a 100 lnad of wood, and 46 Beeches, Wood: 


No, Lib. Indr. 4.1. B, ſed. 33, 
nor incertaits 


Q. whcther loads. be _— 


Of three Monkeys, and error brought becauſe Monkey: 


that they did not ſay they were tame, Mich. 9 Fac. 


in Exchequer Chamber , Sbackley & Porter , if - 


tame. Lxere, whether they are valuable and con- 
fiderable in Law, bcing only Creatures of plea- 


ſure. 


It lies of forty meaſures of Pippins , ſcil. Bu- P 
ſhels, Micb.9 Fac. in Exchequer. Err. inter Clay- 
don & Taylor. &. for they are periſhable things, 
and may be rotten before they can be recovered, 
and (6 not to be recovered in kind , yet damma- 


ges may be recovered, and fo it may lie. | 


Covenant, 


% 


ippins. 


+&L- 
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Deeds. 


Fraden 


and Grain. 


Trover and Converſion. 


Husband and Wife ſhall have this Action for 
a Deed by which an Annuity was granted to the 
Wife for. the Wife (hould have it, it the ſurvive 
the Husbard, Trin. 40 Eliz. Com, Ban. Ruſſel & 
Catesby ;, and the Husband is to have it during 
his life, viz. to make uſe of upon occation. 

It lies for twenty Pooks of Coro, Triz. 38 Eliz. 
Com. Ban. Price verſus Sr. Walter Sands. 

Te lies of four buſhels of Wheat, Trin. 12 Fac. 
Ban. Regis, Hill & Hawkes. 

The Dctcndant ſhews a preſcription in the 
Baily of L. toelecta Belman, which ought to 
repair the ſircet of the Market-place, and to 
cleanſe ir, and that he thall have of every buſhel 
there brought ca ſe}, one pint.of Wheat,&c. and 
juſtifies, &c. this .is good, becauſe the cuftome 1s 
doubtful and may be put. in iſſue , therefore a 
good bar, otherwiſe this plea would amount un- 
to the general iſſues Trin. 12 Fac.Ban, Regiz, Hill 
& Hawks, ard then it would not be good. 

For delivering of- Jewels,&c. in a Box to B,who 
dies, and they come to C,. who breaks the Box 
and converts them, 20 Hen.7.4.,, p1.13. 

That he did nog convert them to his own uſe 
is a good bar ; for the Trover and breaking of the 
Box are but conveyances.to. the Converſivn, 20 
Hen.7.4. pt, $3, per Finenx , and not the ground 


of the Action. 


It lies of. Puinquaginta poudus of Wool ad va- 
lentiam, &c. tor per Curiam pondus ſhall be taken 
one pound weight, becauſe this weight is more 
certainly known chroughout all the Countrey, 
Mich. 9 Jac. Ban, Regis, Roe & Lloyd ; & loquex- 
dum ft ut vulgs, 

| Te 


 Trover and Converſion: 129 


| Itliesof a 100 load of wood, and 40 Beeches, Wood- 
No. Lib. Indr. 4.1. B. ſec. 33, &. whcther loads be _—_ 
tor incertaits + 

Of three Monkeys, and errot brought becauſe Monkey: | 
that they did not ſay they were tame, Mich. 9 Facs |, rf. | 
in Exchequer Chamber, Sbackley & Porter , if . 
tame: Lxere, whether they are valuable and con- 
_ in Law, bcing only Creatures of plea- 
ure. : 

It lies of forty meaſures of Pippins, ſcil. Bu- Fippins. 
ſhels, Micb.9 Jac. in Exchequer. Err. inter Clay- 
don & Taylor. &. for they ate periſhable things, 
and may be rotten before they can be recovered, 
and fo not to be recovered in kind , yet damma<- 
ges may be recovered, and fo it may lie: 
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ELITE ELECTLLD 


Covenant. 
Conventio eſt quaſt Tr. anſaftio. 
r. Perſonal Chattel Rea), 


touching } Perſonal. 
2. AReal wF 


i 


C1. Indented. 
I. Warranty de qua 
non eſt bafi. 
2, Covenant de qus 
« non eſt had, be 
| Real ) ſeized to uſe. 


Common Law, 


3.Covenant to levy _ 
Un fine. 


| 
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2. Im-Yr. Perſonal. 
| Plied. £2. Real. 
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31 Edw.3. cap. rt. Adminiſtrator (hall 
have it, and be ſubfeR to a Covenant, 

32 Hen. 8. cep. 34. Grants againſt Leſ- 
ſees & & converſo, 


- — - 
cm 


— 


Fo 


Statute =_ 


7. Court. 6. The Writ. 
2, Plaintiff. 7e Procels. 

3. Defendant. 8. Barr. 

4. Things. 9. Judgment. 
5. Count. Io, Execution. 


Covenant, 


In what Court Covenant lies, 1. Perſonsl3 
2. Real. 


1. I T lies in the County or Hundred Court ,Nat. 


br.145-E. 
2. Itlies in any Court of the Lord of a Man- 
nor, Nat.br.145.E. 
3. In Loxdon, Nat.br. 146. A. and other Cor- 
porationSe - 


I. Marſhalſey between two of the Houſhold 
of the Ring, Coke 10. part. 74. 4. otherwiſe not. 

2. In the Court of the Lord of a Mannor by 
fpecial grant, 44 Edw.3. 28. pl. 18. & fol.37. pl. 
30. Lib.Intr,296.A. ſefi.1, 50 Aſizepl.g. 

A Fine levied in the County Palatine of Lan- 
caſter, good, 37 Hen.s. cap.19. which is in nature 
of a Covenant. | | 
| In Banco Reg, 36 Hen.6.34. A. Forteſcue, but 
it ſhall be avoided by Writ of Error. @. cxcept it 
be meant of a tine. 

In Ancient demeſn, quere per 6 Edpw. 3. 207. 
ps. 20. it ſeems it ſhould lie. 

But 44 Edw.3. 37. 50 Aſſize 9g. Knivet, it is not 
good, &. | | 
But 22 Hen.7. 90.B: pl. 14. Crooke, a fine may 
be levied in Ancient demeſn, per petty Writ of 
Right cloſe, 

In Eire, good, 1 Edw.3.10. pl.34. 8 Edw.3.27. 
18 Edw. 3.40. pl.33. that is, betorc Juſtices in 
Ezre or Itinerentes. 

In Communi Banco. 

Before the Juſtices of the grand Scſhons in 
Wiles, 34 Hens, cep.26, 


I 2 Who 


Covenant. 


Who ſhall have Covenant, 1. Petſonal; 2;Real. 

If a man Covenant with -another to enfeoff 
him, or to ſerve him, &c. the other ſhall have co- 
venant, although he do not agree, Natibr. 145. A. 

But then it ought to be by deed, Regiſt. orig. 
165.B, Nat. br.145.4, & G.7 Rich.2.deeds 160. 
which is an cfioppel to fay the other did not a- 
greece » | 

Yet in Londox a man ſhall have \covenant to 
' levy a fine without deed per cuſiome, Nat.br,146. 
A. 22 Edw.4.2. pl. 6. Vaviſor, 21 Hen.6:10. Co- 
venant II. 

Adminiſtrator ſhall] have Covenant by the e- 
quity of the Stat. de31 Edw.3.cap.11. Coke g. 
part.4o. A.Hewſlues caſe, made for Execcutors. 

But not before, 19 Edw.3.Covenant 24. 
; Aſſignee ſhall have Covenant, where it is made 

to one and his Aſſigns, Nat.br.145.C. Regiſt. orig. 
16g. B. for the Aﬀignee is in place of the Af(- 
ſignor. 

Aſſignee ſhall have Covenant without ſbewing 
the deed of covenant, for he may not have it, 
Trin, 36 Eliz, Banco Regis , Noke verſus Ander. 
But there, if the Leſſce for years by eſtoppel 
grant over his term, the Alfignce ſhall not have 
Covenant, becauſe the Aﬀignor had nothing in the 
land, but only an cftoppel againſt the Leſſor not 
to out him. | 

A, Prior with the affent of his Covent by 
deed, covenants for him and his ſucceſſors with 8 
and his heirs , that he and his Covent ſhall fing 
in the Chappel of B, which is parcel of - the Man- 


nor of B, for the Lords. of the faid TT 
c 


Covenant. 


The Aſſignee of B ſhall have covenant, becauſe it 
is a ſervice annexed to the Mannor, 42 Edw. 3. 
3. pl. 14. Coke 5. part. 17. B. Spencers caſe, 45 
Eaw.3:3. 28 Hea.8. Dyer 24. pl. 149. 2 Hen.*4, 
6.p1.25. and_who ſo hath the Mannor, or is in- 
terefled in the: Covenant. 

But if the ſervice is to he made in the Chappel 
of another, then the Aſſignee ſhall nor have co- 
venant, becauſe it is not annexed to the Mannor, 
2 Hen.q6-pl.25. 

And foif one covenant with a Tenant by the 
Courteſie to ſing in his houſe, although that he 
ſurrender and take for years he (hall have Cove- 
nant, becauſe it was annexcd to his eſtate, 6 Hey. 
4. 1. pl.5. viz, for life, ©, 
 Aﬀignee by word ſhall have covenant, Coke 3. 
part. 63. A. Lincoln Colledges caſe , for ſuch an 
aſhgnment is good. 

ffignee of Adignee ſhall have covenant, Coke 

5. part. 71.B. and fo in infinitum, as it ſeems, fo 
long as the eſtate aſſigned continues, if the Cove- 
nant go with the eſtate. 

' Afignee of one Coparcener (hall have covenant 
againſt the other coparcener to acquit him of the 
ſuit, becauſe the covenant goes with the land, 
Coke 5. part. 18; A, Spencers caſe, 42 Edw, 
3:3. 

7effor covenants to repair the houſe Jett, the 
Aſſignee ſhall have covenant againſt him, becauſe 
this-is annexed to the eſtate: ſo the husband of 
' the wife that is a Termor, and a Tenant per Sta- 
tute Merchant ſtaple, and every one that comes to 
the land Coke 5. part. 17. Spencers caſe, to which 
the Covenant is annexed, 

1 3 So 


Hushand 
and Wife, 


' Covenant. 


$o in all caſcs where it is annexed to the eſtate, 
Nat. br.146. C. 48 Edw. 3. and not to the perſon 
otherwiſe than in relation to the Land. 

Allignee of a reverſion ſhall have covenant as 
well as the Leſſor ſhall have it, per 32 Hen. $.cap. 
ay but this is when it concerns the things demi- 
ed, and not &llateral Covenants,Coke 5. part.18. 
A. Spencers caſe; for in reſpet of 'Reverſion of 
the thing lett, he comes in room of the Leſſor in 
privity of cſiate. 

Aiſignee of a Reverfion for years when, the 
Tenant for years hath a greater Term, his' Af- 
fignee ſhall have Covenant within, 32 Hey. $. al- 
though the Leſſor grant over his Term, Trin. 40 
Eliz. Ban, Regis, Kot.,12 3. Notares verſus Weſtwood. 
quere. 

Aiſjgnee ſhall have covenant, up6n covenant in 
Law, Coke 4.part. 80.B. g Eliz. Dyer 257. pl13. 
where it goes with the ſtate. 

Leſſee covenants with the Leſſor and his heirs 
to repair the houſe, the Afſignee' of the Leſſor 
(hall have covenant, Mich. 9 Jac. Ban. Regy, Beſt- 
wicke & Pilborne ; for it goes with the houſe. 

Leaſe tor years ro the Husband and Wife, the 
Lcfſor outs them , they may jayn in covenant, 
becauſe after the d:ath of the husband ſhe ſhatt 
have a term, oe grant it not over, 47 Edw.3 
12. pl. 11. and\ſo ſhe hath a poſſibility of intedglt. 

The Commanalty of D Covenants with the 
Major and Commonalty of L, that they ſhall be 
quit of Toll,&c.|in D, and aſter one Burgeſs in 
D takes toll of ne in L, Covenant lies for one 
Corporation againtt another, 48 Edw.3. 17. pl.2. 


It may be brought &y the Major and te 
| O 


V 


Covenant. 


of one Carporation againſi the Major and Com- 
monalty of the other Corporation. 

Executor ſhall. have. Covenant for Covenant 
made to.his.Teſtator for a perſonal thing , for the 
perſonal eſiate is his to the uſe of the Tefiators 
will, Nat.br. 145. D. and orig. Regiſt. 165.B. Note, 
de conventione pro executoribus non invenitur breve 
in Regiſtr. ſed pro aſignatis, tamen poteſt fieri pro 
executoribus tam bene quam pro aſſignatis, nam ea- 
dem eſt ratio de utriſque. | 

_ -Aleaſes to B for life for 12 years, and B dics 
within, the 12. years, the Exccutors of B hall 
have it until 12 ycars,&c. B dics, A outs the Ex- 
ecutors within 12 years, they (hall have Covenant, 
Ip Edw.z.. Gavenant 24. | | 
. Executor of an Exccutor ſhall have Covenant 
by the Common Law, g Edw.3.Covenant 24-pol. 
Com.290.Cbapmans cafe, Lib, Inzr. 134.B. ſed.1. 

and fo forwards, for the right dies not. 
' The Heir. ſhall have.covenant , it the deed be 
made to him and his heirs, Nat. br. 145.C. 16 E- 
liz, Dyer 338. pl.39. but this was to enfeoff him 
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Exececutor. 


Executor 
of an Ex- 
ecutor. 


Heir. 


and bis heirs + ſo that this hoJds not generally, but 


where the heir is intereſſed in the Covenant. 

A.cnfeoffs-B in fee, rendring for 8 years one 
Roſe, and afterwards 20 Roſes, B dies, his heir 
within Age,. the Lord recovers the Land by rea- 
ſon of Colluſton, the Heir at full age ſhall have 
covenant, 18 Edw.3 Covenant 7. inrcſpe of his 
privity to the Covenant, | 

A covenints with B and C and their heirs, & 
eorum utriq; to make an eſtate to the heir of him 
which tirſt dies (being Parcener) the heir of one 
ſhall have covenant ſole, 16 Eliz. Dyer 338.pl viz. 
of him that firſt dies. I 4 When 


Joynt- 


renant, 


: IIS DA ene, Ain 4 
_ EEE Inno 0 ore yen an we PO CT II h 
tut inte, ue gg . _ G wa, FE Ky 
7 EIT I HAS SS ”= By we yn 7 —— ; 
hs AD 
x. COrTRz 


Covenant, 


| When any of the Covenantces ſhall have 6. 
vcral intereſts or eſtates, and the covenant is made 
with them & cum quolibet eorume, they ſhall have 
ſcycral covenants, orherways not | Coke $.part. 22, 
4, Matthewſon: caſe, in reſpet of their ſeveral 
intereſts, 

Lefſee for years by deed Poll is outed by the 
Leffor, he ſhall have covenant, Nat. by.145. L.21 
Edw.4.30.pl.25: for the leaſe implies a covenant 
to.enjoy. during the term. 

Buc if a firanger outs him without title he 
ſnall not have Covenant, Nat.br.145.L, 22 Hn.g, 
$2. pl. 26, But if he had a colourable title and 
ouſts him, quere. | 
Although it be by verdid, Coke 4* pars; Bo. B. 
Nukes caſe for the verdict may not be a@ording 
to Law. 2. 

And although the Leſſor warrant to him du- 
ring the term, ,26 Hen. 8.3. pl. 11. for the ware 
ranty is not fo' general: but if he warrant It' a- 
gainſtall men. ©. 

But if a ſtranger that hath Ticle-out him, then 
it lies, Nat. br.145. 32 Hen:6.32.pl.27.Nedbam; 
for chat proves he had.no power to lett. 

Rut Leflce for life ſhall not. have Covenartt up- 
on ſuch outing, for this cannot diveſts him of the 
Freehold, 26 Hen. 16. Covenant 10 Natbrat45: M. 
if in the covenant it be not expreſt. 

But 13 Edw.3. fines 165. per Shard, if a leaſe 
be to [4 without impeachment of waſte, and 
waſte be brought againſt him, A ſhall have Cove- 
yant 3 for the leaſe implies a Covenant, that he 


ſballnot be ſued for watte. 
Tenant 
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Tenant for life. ſhall not have thei bencfit of 
warranty, if he be not in poſſeſſion, 26 Hem. 8; 3. 
?1.1x, vis, atthe time of the warranty. 

Leffce for years ſhall have Covenant upon a 
demiſe and grant, Coke -4- par. 80, B. Nokes caſe, 
& 5. part. 27. A. that is, if-:the leaſe runs, that 
Lefſor doth demiſe and grant. ©, | 

'I6: the land be eviRted; Paſch. p Foc. Bani Regis, 
Winchombe & Rigge. ' A leaſe. made to A, per 
dedi & conceffi, the landis evidt for years, A ſhall 
bave: Covernant-againlt the leſſor, ' for judgment 
was ſoentexed, Mich.9 Jac. But Williams + Tel- 
ver8ox- (aid; that it was without theirptivity z and 
Williams ſaid, that it lied not: quereierpo. + 

Recufant ſhall noe have: an aQion of covenant Recuſanr. 
for any thing ſeiſed- into the Rings hands; 1 Fec. 
. #4þ+ FJ. by vertue of 'the-Lefſors 'recufancy; for 
the Common Law takes no notice-of 'Recuſan- 


oo EARS. 

Succeffor ſhall have covenant upon-a covenant Succeſſor. 
made and broken in-the:time of his predeceſſor, 
4 Edw. 3- 130. pl.7 1. quere what Succeſſor , or 
whether any kind of Succeflor, 49>. 3421} bod 
NF covenants-to levy-afine, the party 'to whem Fine, 
this covenant is made ſhall haye covenant, Nat. br. 


- 


146.F. % 
Agtinſt whim Covenant lies, 1.Perfonal; 2:Real, | 


Adminiſtrator is ſubjeQ toit, 13 Edw:3.cap.1 1, Admini- 
Coke 9.part-46. 4. Henſloes caſe , uponra Cove- firator- 
nantmade by the Inteſtate. C t 

nee of -a Termor ſhall be liable without Aſſignee. 
naming how the condition of the thing extends 


to- 


Covenant. 


to the things in eſſe parcel of the ,demile,: Cokg 5. 
4 16: 4.8 ponberd cal, &- _m— __ —_—_ 
caſe 

This entends to him that comes to the demiſe 
any way, /Coke 5. part..17, B, Spencers caſe; viz, 
any.legal way:: ibut guere, 'if_the-Leſſee be Outed 
by one who hath no intereſt. -.. | .: 

Soif-.the-Covenant extends: to'a thing: to! be 
new]y.made, if-it ſhall be made upon the demiſed 
land, the:Afſigyee ſhall be bound/by expreſs Cove- 
nanttotheLefſor and his Aſſigns, Coke 5.perte 16.B, 
Spetteers calc,25.Hen.S.br. Covenant 32. Leſice co- 
venants ſos; him and. his Adigns to repair a;houte; 
Covenant:lies agaiol} the Lefſec, and then againli 

.*::.:7 the AfGgnee allo; fox, the.ſame breach, and noxe- 
medy ,byt anAudir4:iquerela, per Brook, Q.7:;4 

4 leaſes: for:years:toiB, iand> covenants ta ſuffer 
him to enjoy 13 there the AM zgnece of A of: the Be: 
verlion is liable, though not named, 9 Eliz. Dyer 
255- pl.4- :for he comes in intereſt of cliatein- they . 
room. of. A, who covenanted. 

'When the Covenant.extends. to a thing which 
had not eſſence at the time of, the demiſe ;y-thz 
- Aſlignee is not liable without naming him, Coke 5. 
part.16.B; as where the Leſſee Covenantsto vulld 
a new houſe upon Land lett. . rationem, ,! 

When the demiſe is of a pertonal 'thing the Af- 
fignee is not liable by cxpreſs name,Coke-5 part. 16, 
-17. becauſe the Covenant goes to the perſon and 
not the eſtate, 

If che demiſe be of Land. and a perſonal thing, 
the Aſſignee is not bound by expreſs name for the 
perſonality;for there can be no privity between-the 
Leſſor and Aſſignee, Coke 5.part, 16,&: 17, but (or 
the realty he ſhall be bound. The 
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| The Statute of 32 Hen. $. cap, 34, extends to 
oj Covenants, which rouch the thing demiſed , and 
not to collateral Covenants which concern it not, 
le for the Statute looks '/at the efiate. 
” It lies againſt Executors, Regift,.orig.165.B.Nat. Executors. 
d br, 145. H. and this is although they be not na- 
| med, 28 Hen. 8. Dyer 14. pl. 69. 45:Edw, 3. 17. 
- pl.4. "47 Edw. 3.22, 48 Edw, 3.2. pl.q, 9 Fliz, 


6 Dyer 255. pl. 4. for they repreſent the perſon of 
) the Tettator, and come in his ſtead. © + 

, But all the Executors ought to be named , 47 
4 Edw.3.22. pl.20. in the Writ and Declaration. 

, ALeaſe is made to A, the Leſſor covenants to 
| pay the quit Rents,&c. divers dues likewiſe ; this 


is:a perſonal thing, and'binds not the Executor, 
2 & 3 Merie 114:pl. 6, of the Leſſor. . 2. ſori ie 
is paid ratione terre. 

A Leaſe is made to the Husband ini Wife, thi Feme. | 
Husband' covenants to make aſſurance for the ** 
Rent; this binds not the wife, becauſe it is col- 
lateral, 45 Edw.'3. 17. pl. 7. for the Leffor hath 
remedy tor the Rent without ſuch aſſurance. 

-* But if they covenant , that they will not aſſign * 
wittiout his conſent; there the Wife is bound, if 
the husband die, 18 Hem. 8. Dyer 13. 1.66. Shel- 
ſey ; for elſe the Leſſee is without remedy. - | 

Heir ſhal}-be bound by covenant of his Anceſor Heir, 
if -be named, Regiſt.orig.165.B, cle not. 

And although i it be broken by his Anceſtor, 
Fdw.3. 130.pl:71.as well as if broken by himfetf 
| But not if he be not named,28 Hen:S, Dyer 14. 
pl.6g. 32 Hen.6:32.p.27. for then the Law will 
intend only, that the E xecutor'0r Adminifirator 
== dchall be bound: 

F Infant 


9 


Covenant. 


Infant. Infant.cannot he bound by his Covenant to be 
an Apprentice per the Common Law, but by Cu+ 
JN fiomeof Lendow he may, 21 Edw,4.6.pl:47, 
But then he ſhall be of the 32 of _14 years, 
2.1 Hen. 6. 31: which are accounted years of -dif- 
Wie ; cretiqn, to diſtipguiſh what may be for his benefit, 


 But-an Infant of 12:ycars ſhall be bound by. his 


Covenant to ſerve in husbandry, Net; br, 168,.D. 
7 Hen.4.5. pl. 29. 9 Hes. 6,10, pl. 28.. 21 Hen. 
the Commonwealth, and the knowledge and 
majatenance. of ; it are much favoured-in Law. ; 
But if . he: be-within x2 years, he: ſhall not be 
bound, 2;Hex. 4 18. pl.7. 29 Edw. 3.27. 1.29. 
41, Edwv. 3..17. pl. 1. for under thoſc. years he is 
indeed incapable of learning the Art, by reaſon. of 
-. 24 difability-ot body and underſtanding alſo, : - 
Leſſee. Leſſee.cavenants to leave:the houſe in good calc, 
| G H- it lies; not: againſt him till the. end of the. Texm, 
W's Nat.br. 145.K, 12 Edw.2. Copenant 2. 
But if he covenant _ſuſte reparare ,.it 


4 lies preſently, 45 £/3z.Dyer 3241.34 and when- 


ſaever it ſhall be qut of repair, during the term. - 


So if he covenants tg leave the Timber in good 
plight, this,js void for the impoſſibility, Coke 5, 
.. part,21. A.:Mgins caſe, 7 parte 15. A. Englefiglds 
. caſe, Fitzborbert covenant 29, Nemo tenetur:ad 
- poſivice En. 
For if che Trees are thrown. down by Tempeſt, 
i itlies not, 40 Edw. 3. 6, A. Coke 1. pert. 98. A. 
Sbelleys caſe 3 for this could not be preyented.: 
But if the houſe be waſted by Encmiecs or Tem- 


peſt,he ought to repair by reaſon of the. Covenant, 
OT 


| k 
- 


6.31. Newton. for husbandry is. for the good; of 


Covenant. 


or build it, 40 Edw.3.6. 4. Moris. Do. & Stud. 
66. B, 29 Hen. S, Dyer 33-pl. 10. if there bean 
expreſs Covenant to do it. 

Lefſor is bound by expreſs Covenant or Cove- Lefide. 
nants in Law. 
* Itlies againſta Lefſor, if he outs his Teror, 
Nat.br. 145.L. 21 Edw.4.30. pl.23. Coke's. pays. 
$0.4. 32 Hen. 6.32. pl. 27. without cauſe, and 
during the term. 


"TTY 


A Parfon leaſes his Glebe, and reſigns during Parſon, 


the tertn,.covenant lies apainfi him, becauſe ic is 
his own -a& and wrong, 12 Hen.4.3. and the Sues 
ceffos may avoid the Leaſe. 


Where @ Parcenet upon partition.covenantsto Parcenet; 


ſac a Writ of Partition, the other aſhgns hiseftace 
to B, which covenants 2puinſi the Covenanter and 


good, Coke 5, part.17. B. 42 Edw.3.3: 


If one become pledge for another to > perform Pledge. 


ſuch a Covenant,the Action lies againſt thei'plevge, 
Nat. br. 146.B, for he is in the place of the Ptin- 
cipal. 


39 Edw.3.9. pl.14. 
Or ſhew that the Principal is not ſufficient , 
40 Edw.3.5. Covenant 16. 


But then he ought to charge him as principal, | 


It lies againſt a Succeffor , Lib. Inire. 136. B, Succeſſor. 


Sef, 2, quare what, or whether all. 


It lics againſt him that ſhould makea Deed, Decd- 


Nat br. 146.F. that covenants rod, and: does k 
nof. 


For 
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Patent. 


Covenant. 


For what things Covenant lies, 1. Perſonal; 
2. Real. | 

Guardian in Soccage grants the cuſtody of the 
Ward to 4, who covenants to render an Acccunt 
to the Heir at full age, Covenant lieth for not do- 
ing of it, Regiſt.orig. 165.B. Nat. br. 145. H. tor 
the Guardian. ' ©. whether an Account lies not 
for the heir. | 
Covenant lies againſt him that doth not accord- 
ing to his Covenant by deed, Nat.br.145.4. that 
is, doth not perform the whole covenant. 

But if it be not by deed, it lies not, Regiff, orig. 
165.B. Nat.br.145. A& G, 7 Riche2., deeds 160. 
Nat br,168.F, 14 Hen. 4.26. but an Action upon 
the Caſe upon the Aſſumpſir. 

Unleſs it be in Loxdon by Cuſiome, Nat.hr.146. 
A, 22 Edmw.4..2. pl. 6.Vaviſor, 27 Hen. 6. 10. Co- 
veuant ul, 

Doctor Hetfor had a Patent , that none ſhould 
bring over Spaniſh Wool but himſelf, &c. he by 
his Indenture grants this to another , which by 
the fame- Indenture covenants to pay yearly 100 /, 
with this Proviſo, that if he pay ic not the In- 
denture to be void ; yet covenant lies for the 
money that was due before the avoiding of the In- 
denture, Mich. 9 Eliz.Ban. Regis, Dr. HeGors caſe, 

A gives a Mill co B, &c. and that with a Pro- 
viſo, quod nec ego, nec heredes mei confiruemur 
molendinum, in, &c, Covenant lies againſt 
the Heir, if he or his Father cre& a Mill there, 4. 


Edw.3.130-pl.71. for the Heir is bound by his Fa- 


thers coven | 
A Termor deviſcth the texm.by will to his wife 
during 


” es. ati. —Y ”Y 


Covenant. 


during her Widowhood, the remainder to C, and 
dies, the Leſſor fells the Fee to the wife, and co- 
venants that he-would diſcharge all former Titles, 
&ec. ſhe marries C in the mean time, Covenant lies 
againſt the Bargainor by the Baron and Fee , if 
G do ouft them during the term 3 for it was his 
own folly to make ſuch a Sale and Covenant. Coke 
10.part,5 1. Lampets caſe. 


A leaſes to B for years, if Clives ſolong, and Leaſe. 


covenants that he had power to do it, C being 
dead at the time , . Covenant lies, it 4 had not a 
good eſtate in it,: Coke 9. part. 60. Bradſhaws cale, 
though C was dead ; for if he had no good eſtate, 
he had nopower to lett, and ſo his Covenant im- 
plied in Law is broken, | 

A leaſes to B for years Lands in which Chad a 
Copyhold eſtate , and covenants that the Leſſor 
ſhall ſuffer him quietly to hold the ſame, without 
trouble either of the Lefſor or any other. B enters, 
C outs him,. Covenant lies not,- becauſe all the (e- 
quel depends upon this word [ ſuffer, ] the which 
extends only to the Lefſor, and his Executors and 
Aſſigns,9Eliz.Dyer 2.55.p1.4.and not to the Copy- 
hotder,who hath a diſtin intereſi from theLeſſor. 

A leaſes to Bfor years, and covenants, quod pa- 
cifice gauderet,&c. ſine interruptione alicujus,. Co- 
venant lies, if any. interrupt him, 16 Eliz. Dyer 
328.p1.8. for the word alicsjus is a general word, 
and includes all perſons. 

Leſſor covenants , that the Leflee ſhall quietly 
and peaceably have, &c. without the diſturbance 
or hindrance. of the Leſſor , the Leſſor ſues 
the Leſſee in Chancery, and ſuppoſes that the 
Leaſe was only made to try a Title, an ARtion of 
| covenant 


DIG 


Leſſee. 


Covenant. 
Covenantlies not fer ſuch breach, Trir. x1 Fac. 
Com. Ban. Rot. 384. Selby verſks Sbute; for this 
was but a Leaſe in truſt only for the benckit of the 
Leffor, and not of the Lefſece. | 

Leſſee by deed Poll ſhall have a Covenant a- 
gaink the Leſſor, if he out him, Nat. by. 145. L, 
35 Hen. 8.Dyer 57. pl.24. Sbelley, for the Aion 
ariſeth upon the covenant of the Leſſor, which 
may be by deed Poll. | 

But not upon outing by a ſtranger without Ti- 
tle, Nat.br.145. L. 22 Hen.6.52.91. 26. Hill. 12 
Fac. Com, Ban. Tiſdale & Eſſex yet quere, if he 
had a colourable Title. — | 

Although it be by Recovery, by Verdi, Coke 
4+ part.80.B, Nokes caſe. vid. antes. 

But if a Stranger hath Title, then it lies, Nat. 
br. 145.L. 32 Hen.6.32, pl.27.Nedbem ; for then 
the Leſſor could not lett. ., : © | 

But Tenant for life ſhall not have Covenant for 
ſuch outing,Nat.br.145.M: 26 Her. 6.Coverant 10, 
for ouſting .is intended of a term, and not of a 
Freehold, for fuch ouſting is a diflciſin. 

If je be notexpreſt, Net. br. 145. M. for that 
declares what ouſting was meant by the par- 
tes, ; 
- Leflee for years ſhall have. Covenant upon a 
demiſe and grant, Coke 4.: pert. $0. B. Nokes cafc 
5. part. A. Spencers caſe ; vis. upon the words de- 
miſe and grant in the Leaſe, for they imply a _ 
Covenant. | | 

Leaſe for years with warranty,the Leffee outed 
ſhall have Covenant, 26 Hem. 8. 3.p1.13. by all 
9 Eliz. Dyer 257. pl. 13. for the warranty im- 
plieth a Covenant for quiet enjoying. 


Tenant 


Covenant; 


Tenant for anothers life leaſes for years with 
warranty, he for whoſe life the Leaſe was dies, 
the firſt Leſſor enters; Covenant lies,32 Hen.6.32; 
$1.27. 9 Eliz. Dyer 257. pl.13. againſt the Leſſee 
for life upon his warranty, becauſe his eſtate was 
but a contingent eſtate, and the warranty ſuppoſed 

t abſolute. PE 

| Butif it be withont warranty it lies not, 9 E- 
liz.Dyer 257. pl. 13. for he lctts no greater cliate 
than he hath. 

A Covenants to ſerve B for years, and dies, no 
AQion lies, qaia mors omnia ſolvit, 48 Edw. 3.2, 
B. pl. 4. Firchdeg. | | 
Hill, 33 Eliz. Ban. Regis, Wilſon & Mapes. A 
Parſon leaſes his ReQory , atd covenants to fave 
harmleſs the Leſſee; concerning the lands and pro- 
fits for one year againſt Blunt, Blunt centers within 
the year 3 Covenant lies, becauſe it is exprefſed 
, againſt a certain perfon; Duere, if it had heen 
generally; "IP | | 

Leffee covenants, that he will not aflign his 
Term over, by iwhich it may cotne to D; the 
Leſſee affigns it to K per Crriam, Covenant lies; 
for he hath put the power out of him, Trin, 13 
Fac. Com. Ban. Gnuines caſe, and it miay come to D 
whether he will or no. 

Of aFine levied of Rent, a Writ of Covenant 
lies, 22 Edw.4.2.pl.6. 


The Count in Covenant, 1. Perſonal 5 2,Real, 


The Count was,that per Indentaram ſuam teſt at, 
exiſtit, that the Defendant covenanted ſo and fo, 
this is good ;. but ſuch plea in bar is nor good, 

K Mich, 
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Count. 


Covenant. 


Mich.7 Fac. Ban. Regis, Wyrdnam verſia Faykner, 
2 Marie 117. pl.78. but he muſt plead Covenants 
performed, and tender an iſſue. 

Prior and Covent leafes to two for years with 
warranty, per Indenture, rendring Rent 3 onedies 
after poſſcflion , the other ſutvives, and was fole 
poſſelt, the Prjor dies, the Defendant fit eledu 
& prefetins Prior, & tali dis expulſis & ejefins eſt, 
the Survivor by the new Prior, :and ſo the Defen- 
dant did not hold Covenant made between the 
Jate Prior and the ſaid Survivor, Lib.Intr.135.D. 
ſe8.2. this is a good Count, for the Covenant lies 
by the Survivor againſt the Succeſſor. 


Count upon covenants to make a new Leaſe, 
Com.2.Chapmans caſe, and good, _ +. 

A leaſes to B for 6 years, if C live ſo long, and 
covenants that he had power to demiſe it, &c. B 
in covenant needs not count that C was in life, for 
if he were dead at the time of the demiſe, yet 
Covenant lies; 2. he need not ſhew that he had 
the better right, becauſe he did purſue the words 
of the Covenant negative, Coke g.part. 60. Brad- 
ſhawes caſe, or elſe it cannot appear it is the Co- 
venant upon which the Action is brought. 


Count by the Leſſor againſt the Leſſee,that Co- 
venants to pay all charges, and pays not the tenths 
granted per Parliament, Lib. Intr. 136.C. ſeq. 
for the word Charges includes the Tenths, for 
they are charges iſſuing out of the Land, or pay- 
able ratione terre. 

The Count ſhall be general, that he hath 
broken covenants between them, tothe dammage;, 
&c. the other ſhall ſay, that they afe performed, 

the 


VE 


Covenant. 
the Plaintiff may reply, that they are not, becauſe 
he ſhall have ſeveral damtnages for every Cove- 
nant broken ; but upon an Qbligation he ought 
to ſhew in what he hath made a breach, becauſe 
he ſhall have the forfeiture for one breach, 6 Heh. 
4.8. pl.34. if but one breach; | 

Tenant for life leaſes for years rendring Rent, 
the Leſſee covenants and is expulſed by him in 
remainder , 1. he ought to count that he was 
poſſeſs*'d; 2. he ought to ſhew the eſtate for 
life, and the remainder certain, 9 Kliz. Dyer 
257. pl.' x3. becauſe it is a ſpecial oufter, and 
not by the Leſſor ; and for the firſt, if he 
were not in poſſeſſion , he cannot be ſaid to be 
ouſted. | | . 


Writ in Covenant, 1. Perſonal ; 2. Real. 


Rex, &c. juſticies A. quod. texeat B. conven- 
tionem inter eos fatlami, de quibuſdam defeflibis 
in Manerio ipfſiu B, de N. exiſtentibus ſumptibul 
ipfius A. competenter emendand, ſieut, &c. ne am-= 
pliums,ec, Regiſt.orig. 167. As This is in the Coun- 
ty Court, as it ſeems. 


' Rex,e&c. precipe A. dt B: quod juſte, &c. texe- 
at W. conventionem , inter eos fatiam de viginti 
acris terre in K, frumento & alio blado competents 
ſeminandis,, & de bladit & terris predid. creſcen- 
tibus metend, & ad domus ipſiu W. ſumptibus 
ejuſdem A. ineadem villa cariandj, & nifti feceris, 
, Eve, Regiſt, orig. 166.7A. This in the Common 
Pleas, FF JE 

R 2 The 


Covenant. 


The Writ ſhall be brought where the Covenant 
was made, Nat.br.146. E. 11 Rich.s. viz. in that 
County where i it is a rea] Covenant. 

But it is no plea to abate the Writ unleſs the 
-Deed bears date in another County , Nat.br. 146.E. 
than where the Covenant is brought, and it may 


be a Covenant by parol. _ 

The Writ for outing the Leſſee ſhall be de 
Adampnia & de perdity occaſione expulſionis , Se, 
9 Eliz. Dyer 257«p1.13. forif hebenot:damnified - 
no Action lies, 

The Writ ought to mention all the: Executors 
which did ad miniſter, 47 Edws 3.22. pl. 20, 48” 
"Edw. 3.2.pl. 4. where an Action of Covenant is 
brought againli Executors 3 for all the Executors 
are but one Executor in Law, for they have a 
joynt truli and intereſt. 


- The Proceſs in' Covenant, 1. Before appearance 3 
$ After. | 


- Coyenant © 'T' By ha Common Law the Proceſs before 
Perſonal. appearance was but a diſtreſsinfinite, 22 Hex.6.13. ' 
Br, exigend, 29. 48 Edw. 3. 29: et. 15. and no 
CaO 
2. Aſter appearance the parties appear, and day 
js given -over 3 (ſalvis partibw, &c.) the Defen- 
dane makes default 'at the day , a diſtreſs was a- 
-warded againft him, - Lib, Intrs. 134. B: Sell. 1. 
and not a Capia.. 
Covenant -'\ \Q#ia non fit breve de Sa quia opor- 
Real. teat quod partes rompareaut perſonaliter inCuria, 
Regiſt. orig. 165. A. and here was day given over 


Salvy partibus, which Was-no perſonal appearance. 
The 


Covenant, 


The Bay in Covenant, 1, Perſonal; 2. Real. 


1. When a certain duty accrues by the Cove- acorq, 
nant at the time of the making of it, an Accord 
with ſatisfaction is no plea, Coke 6. part. 44. 4. 

Blakes caſe; for ſuch an Accord cannot diſtharge 
the duty. But a releaſe may be pleaded in bar. 

But where no certain duty accrues until the 
ſubſequent a& or wrong, there Accord with ſa- 
tisfaCtion is a good plea, Coke 6.part.4.4. 4. Blakes 
caſe 3 for he may make ſatisfaRion tor the wrong 
by the agreement of the Covenantee. 

Covenant to a Parſon for the enjoying his 
Benefice, and the Parſon deferts, the Cure is void, 
if he deny it after ſuch defertion, 14 Eliz.cap.11, 

Raftall, Leaſes 244.D. 23 Eliz. Dyer 372. pl. 11, 
This is after the Parſon is abſent forty days in the 
year, and not otherwiſe 3 for that is a deſertion in 
Law whereby he may be deprived. 

A covenants to gather the Rents in D, and he Diſtur- 
pleads, that he was interrupted by the Plaintiff, "EE 
and (o could not doit; this is a good bar, Crocke ( Pas 
13 Hen.7.34- pl.2. for the Plaijatiff ſhall not take _ 


advantage of his own WIONg. 
Lefſee covenants to Turrender before the term 


ends, and a Strarger that hath right enters upon 
. theLeſſee, this is a diſcharge, becauſe the Leſſee 
ts diſabled by an a& in Law, Hil. 41 Eliz. Com. 
Ban. Andrews verſus Nedbam, 45 Edw.3.48. 
Performance generally a good plea, 6 Hen, 4. S. ___ 
I, Eh þ 
F bh a Covenant upon a demiſe by Indenture and 
an eyidion by a Stranger, by a higher Title , it 1s 
K 3 v0 
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Releaſe. 


Covenant. 


no Ear to traverſe the poſſeſſion of the Plaintiff 
without particular cauſes ſhewing how the other 
had title, becauſe it is by Indenture, Tris. 3 Fac. 
San, Regu, Stile verſus Hearing , which is a ge- 
neral eſtoppel without ſhEwing of ſpecial matter 
to avoid it. & | 

A covenants to make a good eſiate in Copy- 
hold land to B before Esfler, during the life of 
Cox ; itis no plea to ſay, that it was ſarrendred 
to the Lord by his procurement to the uſe of C, 
if 1c (hews not that he was admitted 3 for no- 
thing veſts in him to whoſe uſe it is till admit- 
tance, Mich. 15 Fac, Ban. Regis , Stiles verſus 
Smitb, and ſo the Lord was not diſabled to per- 
form the Covenant, 

Releaſe is no Bar before the Covenant is bro- 
ken, viz. generally , Coke 4. part.71. Hors caſe, 
5 Eliz.Dyer 217, pl.2. Coke 1.part.99.4. Sbelleys 
caſe, : | 

If it be not by expreſs words, Coke 5. part. 71. 
A, 35 Hen. 8. Dyer 57. pl.24. Bramly ; tor lo the 
Covenant may be releaſed. 


Judgment in Covenant, 1.Perſonal , 2. Real, 


Judgment againſt an Executor for a Covenant 


| broken after the death of the Teſiator, is of the 


Teſiators goods, 15 Eliz, Dyer 324. p1.34- for he 

js jn the Teſtators ſtead,and truticd with his eſtate, 
If a Leffee recovers being outed by the Leſſor, 
he ſhall recover his term, vis. the remainder un- 
expired, Nat.br.145.M., 47 Edw.3.24. pl.61. 20 
Eds.3 Judgment 177. and alſo Dammages, Nat. 
brings. oo 


Execution 


Covenant. 


Execution in Covenant, I, Perſonal + 2, Real, 
1. Per Common Law ; 2. Per Statute Law, 


By the Common Law it is but a Levari facias, Perional. 


Lib.Intra.133.D.ſef.2. & fierifacis, Lib. Intra. 
138.4. ſet.1.cxtending but to goods and Chattels. 

But no other Execution, Coke 3. part. 12. A. 
Harberts caſe. 

And this only within the year for if the year 
be paſt it was an Action of debt upon the Judg- 
ment, Coke 3.12.4. ; 

Unleſs the Proceſs were continued,zz Hen.6.49; 
21.33. for the contipuance of it made it, asif no 
time were paſſed, but continued a preſent Judg- 
ment, 

By the Stat. by//eftm.2.cap.45.a Scire facias was 
given aſter the year, Coke 3.part. 12. A, to revive 
the Judgment,and ſo the party is not now forced 
to bring an Aion of debt upon it. 

And per Weſtm.2. cap.18. Elegit is given, Coke 
3.part. 12, A. which. extends to lands as well as 
goods. 

By the Stat. of 23 Hen. 8. cap. 14. Capias ad 
exigend.fuit given in Proceſs and by conſequence a 
Cap.ad ſatifaciend.in execution againſt the perſon. 


IFI 


By the Common Law jt was but a Writ de fine 9, Real. 


fads, or to pay a fine,as it ſeems, which was but a: 
Writ of Covenant inits nature, 43 Edw.3.12. B. 
Belknap.Glaxvil. lib,8.cap.q. vide the Writ there. 

But entry was congeable to execute it,8 Edw.3. 
277.24 Edw.3.40,pl.49. Coke 7. part.32. and to 
hold till ſatisfa&tion made, as it ſeems. 


If Land be tailed to one by fine, he ſhall havea Fine. 


Formedon in Remainder, 6 Edw.3.185.p1.9.Herle 


toexecute the Fine, 
K 4 But 
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Covenant. , 


But when the King levies a fine, he ovglit to 
make Letters Patents to the Conuſee to enter, 
Coke 7. part. 32. for the King paſſeth nothing but 
by Record, 

A Fine levied of an Advowſon, this may be 
_— by a @uare Impedit , 24 'Edw. 3. 69, 

7 
4 But if anuſfurpation be, no Scire facias lies, 33 
Faw. 3. Quare Impedit 193, Knivet, againſt the 
Ulurper, 
 Fmmelevied of Services, there hall be a per que 
—_— 29 Eaw. 3.46. pl. 9g, to execute the 

ine. 

If a Fine be levied of Rent , there may be a 
Writof Covenant, = Edw.4. 2, pl.6. to execute 
the Fine, 

Tenant grants to do his ſervices, there ſhall be 
but a Diſtreſs , 10 Edw.3. 371. pl. 3. for that is 
the proper remedy to recover them, and there 

needed no Covenant. Tamen quere. 

Fine levied of a Reverſion, there ſhall be a 
gaid juris clamat to execute this. 

Andif the Tenant alien, yet the Writ ſhall be 
againlt him, and his Aſſignce ſhall be bound by 
his Actornment, 8 Hea.6. 17. B. 18 Hen.6.3.ÞB, 
4.2. by the Judgment given againſt the Afſignor 
and himſelf. 

| Conuſor of a Fine dies, there ſhall be no quid 

juris clamat againit him that claims 3 but if the 
Conuſce only die, quere if his Heir ſhall have 
the Writ, 34 Hen. 6. 7. B. Moyle, againſt the party 
(hat hath the particular eliate. 


Fine 


Covenant. 


Fine levied before memory, there ſhall be no 
Execution, 1 Edw. 4. 6, pl.13. for it ſhall be in- 
tended there was Execution formerly , or that 
there was to be none. 

By Weftm.2. cap.44. Scire facias is given after 


the year torevive the Fine, Which is a Judgment | | 


jin Law 3 but within the year ſuch Execution as in 
other Judgments. 
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14d. Detinue, 
2. Quoth- | 


plex. 
I. To the 


”1.Upon \ Defendant} 1.Of Chat-\ 1.Alive. 

Bail- & himſelf. tels Per- 
ment. J2. Toano-£, ſonal. 2,Dcad. 
1.Cer- Chat- 


ther. 
2. Upon{1.General.\2. Of \ tain, Y tels. 
a Deve-<2. Upon <Deeds. < 2. In-\ Bag. 
- xerunt, 4 Trover. _/certaing Box. 
ina ( Cheſt, 


x. Sealed. 
2.Unſealed. 
Reals. 


Weſtm.2.cap.2, Againſt a Sheriff and the A- 
vowant. 
27 Hea.8.cap.7. Againſi Forreſiers in Wales. 
2 & 3 Marie,cap.7. For the owner of a Horſe 
ſtole and fold, not according to 
the Statute. 


J 


Common Law, 


_ COL 


I_Y ; 
bp 


Detinue is either by 


® 


Statute Law 


- 


1. Court. 7+ The Procels. 
2, Plaintiff. Ss. The Garniſhment. 
3. Defendant. 9. Enterplcader. 
4- Thing. 10. Barr. 
; $- The Count. I«, Judgment. 
6, The Writ. I2, Execution. . : 
| 4 


Detinue. 


In what Court Detinue lies, 1. of Chattels ; 
2. of Deeds for Land. 
1. I T lies in the County Court. Nat. br.138.B. tm com;- 
In any other Court, Nat.br.138.C. Lathe 

In the Common Bank, Nat. br.138.B, 

It lies not inthe Marſhalſey, Coke 10. part. 76, 
A. 72.A.Marſhalſey, 2. it beth partics be of the 
Kings houſhold, if it lie not, 

2.. In the County Court, Nat. br.138.B. Regiſt. 
orig.159.Þ. 

It lies not in any Court without a Writ, and if 
it be ſyed fo a Prohibition lies, Nat. br. 138. C. 
Regiſt. orig, 159. B. viz. upon a plaint as is uſed 
in inferiour Courts, 


Who ſhall have a Detinue , 1. of Chaittels ; 
2. of Deeds. 

An Avowant ſhall have a Detinue againſt a Avowant. | 
Sheriff upon a return. Habend. where he returns 
quod Averia elongata ſunt, per Weſtme. 2. cap.2. 9 
Hen.6.42. where they arc not eloigned. ©. 

But this (hall not be until it be returned quod 
plegii njbil babent nec ſunt inventi, for the 
pledges are liable to anſwer the diſtreſs, if the 
principle doth not proſecute or eloign. 

Goods takenout of the poſſeſſion of the wife, Husband. 
a Ferne ſole, which marries and dics, the Husband 
ſhall not have a Detinue,unleſs his wife make him 
Executor, 38 Hen.6 26.p1.38. for the Husband 
gained no property by the marriage , becauſe the 
wife was out of poſſcſhon at the time. 

Executor ſhall have a Detinue for the goods of Executor. 
the Teliator, 
On | A 
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Leſſor. 


Proprietor 


Detinue. 


A Woman ſhall have a detinue after divorce 
for the goods given in marriage with her, Nat. br, 
139. M. 16 Hen. 8.7. pl. 1. 28 Hen. 8. Dyer 13, 
1.61. for the divorce deveſts the property out of 
the husbznd, which he only had by virtue of the 
Marriage. 
| But the 13 Hen.3. Probibition 21. the wife may 
ſuc for them in Court Chriſtian. 2. 

A Woman ſhall have a Detinue for a rationa- 
bile parte boxorum, where the Cuſtome gives ſuch 
part, Nat. br, x22. L. for ſuch Cuſiome doth veſta 
property in her. | 

The Heir ſhall have a Detinue upon Bailment 
to rebayl to him, viz. the Anceſior, and his Heirs, 
although itbe but a Chattel, 15 Edw.3.159. p1.24. 
for the Heir is privy in Law to the bailment, and is 
interefſed in the property. | 

Cuſtome that the Heir ſhall have the principal 
goods of his Anceſtor, he ſball have a Detinue for 
them, 3o Edw.3. 2. pl.g. 39 Edw. 3.6. pl.24. a- 
gainlt the Exccutor. | 

And fo the Heir of a Copyholder ſhall havea 
Detinue for the Copy before his admittance, Coke 
4-+ part. 22, B.3:; for he is intituled from his An- 
cclior. | 

A leaſes a houſe with implements to B for 
years, A ſhall havea Detinue for the implements 
at the end of the term, although chey are waſted, 
20 Hen.6.16.pl.2. for by the Leaſe the property 
was not altered. ' 

The Plaintiff in a Replegiare ſhall not have a 
Detinue for Cattel taken in Withernam , 6 Hen. 
7.8. B. 2 Hen. 4.9. Br. Debt. 51. for by the W:- 

tberxam he is deveſicd of the property. 
fs Becaule 


Detinue. 
-- Becauſe he thatbrings a Detinue ought to have 
property, 6 Hen. 95.9. Nat. br. 138, 2 Hen.4.9. 
which here he hath not. 
In a Repleg. the Avowant hath return jrre- 
pleviſable 3 yet if the Plaintiff cendex' amends 
he ſhall have a Detinue , Coke 8, part.145. A. for 
it was but conditional, as the Law implies. 
£ *For he which returns Irrepleviſfable had not 
property in them, 10 Eliz. Dyer 280, pl.14. but 
enly-to keep them till amends made. 
Drnere,if the Avowant after appearance claims 
Property, he ſhall have a Detinue for the goods 
taken in Withernam, x1 Hen. 4. 10. pl.21. 
-* Tf a Horſe be fiole and fold in a Market overt, 
and be not tolled according to the Statute, 2 & 3 
Marie, cap.7. the Owner hall have Detinuc by the 
ſame Statute » for by {uch ſale the property is not 
altered, for it is no ſale in Law, becauſe the Statute 
is Hot purſued. WINE. = hel, 

In Wales, if Cattel or goods be ſtole and ſold in 
#Fiir or Market,there the property is not altered, 
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WA 
As. 


although tolled, therefore the Owner ſhall have ' 


4Derinue, 34 Hen. 8. cap. 26. Nota & quere ra- 
#lonem; - | 
” TheKing ſhall have Detinue for Cattel of an 
Outlawed perſon, 4 Hen.7. 17, pl.3. bre, Outlawry 
41, 2gxinſt him that diſtrains them 3 for the pro- 
Perty is 'veſied in the King by the Outlawry be- 
fore ſetſure. 

The Lord ſhall have a Detinne for a Heriot 
cuſtome, if it be taken before ſeifure , becaufe 
he hadhe property before ſeifure, 13 Edw. 3. Br, 
Hariot, Trin.g Fac. Ban, Regis Creſſes cafe, per Cu- 
riamiin a Prohibition, vide 10 Hen.4: 4 Hen.s. 

But 


King, 


Lord. 


Heir. 


Leſſor. 


Proprietor 


Detinue. 


A Woman ſhall have a detinue after divorce 
for the goods given in marriage with her, Naz. br, 
139. M. 16 Hen. 8.7. pl. 1. 28 Hen, 8. Dyer 13, 
1.61. for the divorce deveſis the property out of 
the husband, which he only had by virtue of the 
Marriage. 

But the 13 Hen.3. Probibition 21. the wife may 
ſuc for them in Court Chriſtian. 2. 

A Woman ſhall have a Detinue for a rattona- 
bile parte boxgorum, where the Cuſtome gives ſuch 
part, Nat.by, x22. L. for ſuch Cuſtome doth velta 
property in her. 

The Heir ſhall, have a Detinue upon Bailment 
to rebayl to him, viz. the Ancefior, and his Heirs, 
although itbe but a Chattel,r5 Edw.3.159. pl.24. 
for the Heir is privy in Law to the bailment, and is 
interefſed in the property. | 

Cuſtome that the Heir ſhall have the principal 
goods of his Anceſtor, he ſball have a Detinue for 
them, 30 Edw.3.2. pl.9. 39 Edw. 3.6. pl.24. a- 
gainlt the Execcutor, 

- And fo the Heir of a Copyholder ſhall havea 
Derinue for the Copy before his admittance, Coke 
4-+ part. 22, B,3:; for he is intituled from his An- 
ccltor. 

A leaſes a houſe with implements to B for 
years, A ſhall have a Detinue for the implements 
at the end of the term, although chey arc waſted, 
20 Hen.6.16.pl.2. for by the Leaſe the property 
was not altered. 

The Plaintiff in a Replegiare ſhall not have a 
Detinue for Cattel taken in Withernam , 6 Hen. 
7.8. B. 2 Hen. 4.9. Br. Debt. 51. for by the Wi- 

tbernam he is deveſted of the property. 
by Becaule 
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Detinue.; 


-- Becauſe he that brings a Detinue ought to have 
property, 6 Hen. 9.9. Nat. br. 138.2 Hen.q.9. 
which here he hath not. 
In a Repleg. the Avowant hath return jirre- 
pleviſable 3 yet if the Plaintiff cendex amends 
he ſhall have a Detinue , Coke 8, part.145. A. for 
it was but conditiona), as the Law implies. 
£ *For he which returns Irrepleviſfable had not 
property in them, 10 Eliz. Dyer 280, pl.14. but 
ealy-to keep them till amends made. 
®rxere,if the Avowant after appearance claims 
property, he ſhall have a Detinue for the goods 
taken in Withernam, x1 Hen. 4. 10.pl.21. 
"Tf a Horſe be ftole and fold in a Market overt, 
and be not tolled according to the Statute, 2 & 3 
Marie, cap-7. the Owner hall have Detinue by the 
ſame Statute » for by ſuch ſale the property is not 
altered, for it is noſale in Law, becauſe the Statute 
is Hot purſued. 4 ES 

In ales, if Cattel or goods be ſtole and fqld in 
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#Fiir or Market,there the property is not altered, 


although tolled, therefore the Owner ſhall have 
4Derinue, 34 Hen. 8. cap. 26. Nota & quere ra- 
Hionem; - | T4 
.” TheKing ſhall have Detinue for Cattel of an 
Oitlawed perſon, 4 Hen.7, 17. pl.3. bre, Outlawry 
41. 2gxinſt him that diſtrains them 3 for the pro- 
perty is 'veſied in the King by the Outlawry be- 
fore ſetſure. | 

The Lord ſhall have a Detinne for a Heriot 
cuſtome, if it be taken before ſciſure , becaufe 
he hadhe property before ſeiſure, 13 Edw. 3. Br, 


Kings 


Lord. 


Hariot, Trin.g Fac. Ban, Regis Creſſes cafe, per Cu- 


riam'in a Prohibition, vide 10 Hen.4, 4. Hen.s. 
F But 


2158 


Detinue. 
But the 14 Edw. 3. Ber 277. (Wilby) a man 


| ſhall not have an AGtion for a Harriot. B. ergo, 


not a Detinue. 

If a thing be delivered to A to deliver toB, 

yet B ſhall have a Detinue, 18 Hen. 6.9. A. New- 
tor 3 for the property is adjudged in B, becauſe it 
was delivered to A for his benefit only. 
. Husband and wife may joyn in Detinue for 2 
deed of Lands, 38 Hex.6.25. Lib. Intr. 20g. D, 
ſed.z. & fol.217. A.ſe&.2. viz. concerning Lands 
of the wife. | | 
 Butthis is when the Defendant comes not to 
the Deed by bailment, for if the Husband bail 
them he ſhall have it alone, ibidem. 8 Edw, 4. 15. 
38 Hen.6. 25. A. for the privity lies betwixt the 
Bailor and the Bailee. | 

Vide tamen, Lib. Intra, 217. A. ſed.2. 

If Bailment be before coverture they ought to 
joyn, 21 Hex. 7. 29. ſor conformity : But upon 
bailment during the Coverture the Husband ſole 
ſhall havea. Detinue, 8 Edw.4.,16, for that is ad- 
judged his bailment only. 2 

The Donor in tail ſhall. have a Detinue for the 
Indenture after the death of the Donee without 
Iſſue, Nat. br.138.F. in reſpect of his reverſion, 
which depends upon the deed. - | | 

An Eſtranger ſhall not have a Detinue for deeds 
unleſs he makes title to the Land, but upon re- 
queſt to deliver them, and a refuſal , he ſhall have 
an Action upon the-Caſe, 33 Hen. 6.26. pl. 12. 
Priſot, if the Deeds doconcern him. 

If one have Deeds and fome concern warranty, 
ſome not, and enfcoff B with warranty; B ſhall 
not have a Detinue for the deeds , which ſerve 
to 


Detinue. 


to deraigne the warranty per amount, Coke r.pare. 
2. Buickhurfts caſe, 44 Edw.3.11. B. bccauſe they 
do not wholly concern him. ” | 

Neither is it material for to maintain the title, 


Coke 1 .part.1. Buckbur(ts caſe. But they ſhall have 


them which concern the poſſeſſion only , ibidem. 
viz. of the Land and the Feoffor is to have the 
Deeds to maintain his warranty. 

| But if- a Feoffment be made without warranty 
the Feoffee ſhall have a Detinue for all, Coke xr: 
fart. 1, Buckburſts caſe; viz. all the Deeds that 


do any ways concern the title, that he may be able 


todefend it,  _. h 
Unleſs it be per dedi, then it is expreſs warranty 
during the life of the Feoffor, per flatutum de Bi- 
famis, cap. 6. Coke 1. part. Buckburſts caſe 1. for 
the word Deed implies ſo much. a 
| But note, that in all theſe Caſes the Feoffee 
ſhall have Detinue for them againſt a Stranger, 
that cannot intitle himſelf by the Feoffor, Nat.br. 
138.G. Coke 1: part.z. A. 7 Edw,4.26. becauſe a 
-Stranger cannot pretend any colour. 
And note, if the thing which lies in grant, as a 


Lordſhip, Rent, Advowſon, &c. be granted to A - 


-with warranty, which grants it to B with war- 
ranty, B ſhall have a Detinue for the Ancient 


-deed; becauſe he cannot make a title without the 


Ancient deed, Coke 1. part. 1. B.. Buckburſts caſe. 
"quere. | | 

So in all other Caſes the Feoffee ſhall have a 
Detinue for every deed which concerns the ma- 
king of his eſtate good, Nat. br. 138. K. for the 


Law favours Titles to Land, and loves the main- 


tenance of them. 
Note, 


159 
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Feoffor. 


DetingP: 
. .Nate,'if- 4 bail deeds of Land to B to re-bail 
thern to him and his Heirs, and afterwards enfeoff 

Cin fees yet C ſhall not hays a Detioue againſt B, 
for it is acharge to Aer caule of Bailment,Crooke 

18 Hen.7. 48, ple3. TINT. 


If one enfeoff another with warranty , the 


Feoffor ſhall have the. ancicnt deeds, which con- 


tain the _— or which axe material for the 


maintenance of ghe Title, Coke 1, part. 14B, Byck- 
burſts eaſe. ,, | 72 the 27 | 


JE A grant a thing that lies, jn grant fo B with 


warranty, B ſhall haye a Degjpue for the, Ancient 
deed, becauſe this makes his title, Coke 1. part«3,R, 
.. f enfegfts.B per.dedi, A ſhall -have the Anci- 
ent deed, which comprehends, the warranty , be- 
caule deds makes an. expreſs warranty , Coke 1- 
part.2, B, and therefore it is god reaſon he ſhould 
bave thedeed to rnake out the, wapranty by. 

| 4 makes adeed of Feoffment, qng delivers this 
'ypan -copdition., it the Condition be not -per- 
Formed he ſhall have a Detinue, 37.Hen: 6. 37: -B. 
for the deed for the property was. not abſolute 
.out of bim: ; Ty 


«4 . 


The Hci general ſhall havg the Ancient deeds 


_comprehending warranty , ' os, neceſſary £ox. che 


o #* 


. maintenance. of the title, where the Feoffor ob- 
liges him and his heirs to, warranty 3 for he is 
bound by his Fathers act, and its reaſon ke ſhould 
have the deed to maintain'it, Coke part. 1.B,Bugck- 
burſts caſe, Nat.hr.:138. L. | | 
 Feoffment per dedi the heir of the Feoffee ſhall 
not have the. Ancient deeds , becauſe he is not 
bound to warranty, Coke 1. part. 2. B. Buckbprlts 
caſe ; but the heir of the Feoffog,.. Q, ; 

The 


Detinie. I01 


The heir of the difſeiſce ſhall have a Dctinue 
fr the deeds, Nat. br. 138. L. for heis in by de- 
ceit, and the Law will judge his title good cill it 
be evided. 

The Heir in tail ſhall have a Dectinue againſt the Heir fpe- 
Diſcontinuee tor the deed of entail, N.2. br. 138, 8l- 

H. 9 Edw. 4.52.p1.15. for it belongs to him to 
make Aat his Title by virtue of the entail. 

A 4aithongh there be a warranty to the Fe - 
offes by his Father, 9 Hen.6. 15. pl.5. 4 Hen. 7, 

IO, .p1.4. for the heir in tail comes in paramount 
the Father. 

One Joytenant ſole delivers the deed to re- Joynte- 
deliverto him, he alone (hal) have a Dctinue per nant. 
cauſe of this ſpecial Bailment, 13 &7ch.2, bre,648. 
though the deed doth bclong unto both: ior the 
bailment is the cauſe of the Action. 

A enfcoffs B and C, aud the heirs of B. and Joyfre- 
delivers all the deeds to B, which dies ; C hall haot iuryi- 
have a Detinue for the deed ot Feoffment, but not 
for the other deeds, 34 Hen.6.1..1. Coke 1. part. 

2, A. Nat. br.138. F. viz. which concern the In- 
hericance 3 but the deed of Feoffment concerns 
the eſtate for life, as well as the Inheritance. 

It A makes a Releaſe toB and C, and this de- 
livers to B, which dies, C (ball not hav? it, ibidem, 
for the Parchment and the Wax do bclong to him 
to whom it was delivered. 

But if A and B Joyntenants per defeaſible title, 
and S. ]. makes a Releaſe to them, the Survivor ſhall 
have it, 34 Hena.6.1. per the Report Coke I. part. 

2,A. for this concerns the Land, and iball turvive 
with the eſtate. 

Fcoftmeut to two in Fee, the ſurvivor ſhall have 

| L all . 
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Recuſant. 


Remain- 
der. 


Detinue. 


all the deeds, Coke 1. part. 2, B, Buckburſts caſe; 
b-cauſe the eſtate ſurvives which the deeds con- 
cern. 

If deeds concern more Lands, if the Ter- 
tenant of any part happen upon the deed, he may 

etain It, becauſe he hath an intereſ}, 4 Hen.7.10, 
p1. 4.2 Eliz. Dyer 183.pl.57. and it is reaſon he 
ſhould have the deeds to maintain it as we. fon any 
other. 

Recuſint ſhall not-have an Action for any Ginn 
ſciſed into the hands of the King, 3 Fec.cap.5. By 
Stat. vid, 

22 Hen. 6.1. A Tenant for life dies , be in the 
Remainder ſhall have Detinue for the deed,g Hen. 
6.54.p1.39. for nowhis title is come in pofſeflion, 
as. fo the deed that created it belongs to him. | 

Butif the Donor releafe to the Tenantfor life, 
he in the Remainder ſhall not have a Detinue,, 9 
Hen. 5.54- 1.39. 

If Tons for life dic, he in the Remainder of 
a Copyhold ſhall have it, Coke 4. part. 22.B. for 
Copyholds are in many things governed by the 
rales of the Common Law, and fo no difference 
bctwixt them and other eſtates. 

Land is given to A for the life of B, the Re- 
mainder to C in Fee, B dies, C ſhall havea Deti- 
nue againſt A without requeſt; becauſe he had 
intereſt in the deed during the life of B, 33 Hem. 6. 
30.B. 35 Hen.6.9.A., Moyle, in xeſpe& of his Re- 
mainder. 

But there qzere, whether it lies againſt the Huf- 
band, when the wife is dead without iflue, without 
requeſt and poſſcſſion, becauſe he is a Stranger to 
the eſtate. 

Ter- 


: 
Detinue: 103 


Tertenant ſhall have a Detinue for the deeds, T<rrenant: 
Coke x. part. 2.A. which concern the Lands in his 
poſſeſſion. | | | 

The Lord by Eſcheat ſhall have a Detinue, Lotd: 
Coke 1.part.t. A. 16 Edw, 4.14.6. Moyle, for the 
deeds which concern the Land efcheated. 


Againſt wham Detinue lies, 1. Of Chattels ; 
2, Of Deeds, 


Detinue lies againſt an Ahbot and his Com- Abbor: 
moigue for a thing delivered to his Commoigye 
tore-deliver, 3 Edw. 3.83.30.32. a thing delivered 
to them. 4 

An Adminiſtrator fold a thing, the Executor Admini- 
proves the Will, he ſhall have a Detinue againſt firator. 
the Vendee of the Adminiſtrator, Com.275.Foxes 
caſez for now the Adminiſtrators title and pro- 
perty is deſiroyed', and the fale accounted void 
irrepleviſable, that is, that the Cattel or Goods 
ought not by Law to be replevied again. | 
 Avowant returns irrepleviſable, the other ften- Avowittt: 
ders atnends, and upon refuſal fball have a De- 
tinue, Coke 8, part. 147.A. for the property is in 
him, 10 Eliz. Dyer 280. pl. 14. notwithſtanding 
the diſtreſs 3 for the diſtreſs did but put them in- 
to the cuſtody of the Law, and altered not the 
property. | Tl 

Goods delivered to A to keep, and they are Baily of 
fiole, yet Detinue lies againG himy Goke 4. pare.83; 89996 
|B: Southeats cafe 3 for he ought to have kept them 
at his peril, and he ſhall have his remedy againſt 
che Thief. 

But if he take them to keep, as he would keep 
KL 3 his 


Husband 
and wife. 


Carcier. 


Executor. 


" the Derainer is the point of AQion. 


Detinue. 


| his own, and they are ſtole, Detinue lies not, Coke 
4. part. '$3. for here he warrants not the fafe 
keeping of them, for he cannot warrant his own 
from ficaling. 

Goods delivered to B to Jeliver toC, yet C 
ſhall have @ Detinue againltB, 18 Hey, 6. 9. A, 
Nat.br.138.A. for the delivery of them to be de- 
livered to B, veſts: the property of themia B, and 
not inC. 

It lies not nie kuedind nd wiſe, ſuppoſing 
they detain, 38- Edw. 3.1. pl. 1, 13 Rich.z, Breve 
644- for the wife cannot detain, bue it is the de- 
tainer-of the Husband,, .. 

But of bailment to the Wife, dam ſol2 fait, 
and that the Husband did detain, 43 Edw. 3. 18, 
pl. Lib. Intra. 219. D. ſefi.4. itlies. 

- A Carrier loſeth B*s goods,or they are ſtole from 
him, yet Detinue lies-againſt him, Coke 4+ part, 
84:'As 2 Hen.7.11.B. Townſend, for the property 
was in the owner, and the Law chargeth the 
Carrier with them. 

It lies againſt an Executor , but he ſhall not be 
charged but for his Detainer, 39 Edw.3.5. pl.21. 
in his own —_ and not for che Teſtators De- 
tainer. 

Crooke 1 18. Pl. 62. A bails eoods to B, which 
dies 3 in Detinue againſt the E xecutors the que- 
ſtion was, whether they (hall be named Execu- 
cors or not, and: it ſeemed' they needed not, for 


Duexe t4- 


men, tor they detain by virtue. of their Execu- 
torſhip. - 
For Hill. 12 Fac. Bow, Regis, Tſack & Clark, 


wy Hen, 4 12. you 11 Hev. 2.45. pl. 20. 2 _ 
5 


Detinne. 


$.6-pl.29. 21 Hen.6. pl. r.; one ſhall not anſwer 
without the other, . therefore they.are charged for 
the Detainer only,. 2zxere tamen, for although 
they make but one perſon, yet this proves not bug 
that they detain as Executors, ard arc (o 'to be 
charged, as it ſeems. - ber | 

It lies againſt an Executor upon a rationabile 
parte bonorum. 17 Edw.3.9. pl.29. brought by the 
Feme of the Tefiator. Eh 

An Execcutor.ſhall have a Detinue for goods in 
the poſſ.thon of the Executor of his Joynt- 
eXecutor , if the ſaid Joynt-executor will pay a 
debt to the value. 3 Eliz. Dyer 187. pl.6, for the 
Executorſhip ſurvives. 


It lies 2gainſt a Stranger.when they come to Eftranger. 


the poſſeiſion of two, 4 Edw.4. 9. pl. 11. Natobr. 
138.,E. ©. 


Leffor ſhall have a Detiaue for implements Leſſee. 


leaſed with the houſe, at theend of theterm, a- 
gainſt the Lefſce, although they gre waſted, 20 
Hen. 6. 16. pl. 2. for the property of them was 
not divetied ont of the Leſſor by the leaſe. 


Againlt him that finds goods, if they be waſted Trover o 
per wilful negligence; otherways if it be by ca- goods. 


ſual means, Dod,& S1ud.129.,B. or a Trover lics, 
for that he could not prevent. | 


If a Horſ: be fiole and fold ina market, but not Vendee. 


according to the Statute, the Owner ſhall have a 
Detinue, per 3 Marie cap. 7. for the fale is void, 
and fo the property is not altered. 

Adminitirator fold a thing,the Executor proves 
the Will, he ſhall have a Detinue againſt the Ven- 
dee of the Adminiſtrator , Com. 275. Foxes cafe, 
See the xeaſcn before, that the fale is made wo 
L 3 e 
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Sheriff, 


KMusband. 


Feoffop. 


Againſt a 


Detinne. 


It lies againſt a Sheriff, where he returns-upon a 
returua babenda qued averia elongata ſunt , per 
Weſtm. 2. cap. 2. 9 Hen, 6. 42. See before the 
reaſon. 

A Wife Tenant in tail dies before iſſues, quere, 
if a Detinue lies againſt the Husband without re- 
queſt, 33 Hex.6.30.B, 

A Feme ſues goods dam ſola fait, and takes a 
Husband , Detinue lies againſt the husband and 
wife, Lib.Intr.209.D.$ed.4. 43 Edw.3.18.pl.1. 
for now the goods are come into poſſefhon of the 
husband by the marriage , and fo they are both to 
be ſued 3 for the cauſe of Action begun whilfi the 
Feme was ſole, and it is continued in the husband 
by the intermarriage and detainer fince. 

If A. enfeoff B. with warranty, B. ſhall have 
a Detinue again A. for deeds that comprehend 
warranty, or arc material for the Title, Coke 1. 
p3rt.2. becauſe the warranty is for his benefit. 

If A. enfeoff B: without warranty , B. ſhall 
have it againſt A. for all the deeds concerning the 
Jand, the Feoffor fieeds not any deeds to make out 
the warranty. | 

And if the thing lies in grant , then it lies a- 
ou the Feoffor, for all Coke I} part. I. Buck: 

urſts caſes for there is no warranty for him to 
make out, as it feems. 

And fo in any cafe for a decd that makes his 
eftate good, Nat.br.138.K. for it is reaſon to let 
_ have weapons requiſite for his neceſſary de- 

ence, 
 ALeaſe made to A. for the life of B. remain- 


Leſſee for der over to CC. B. dies, C. ſhall have a Detinue a- 
Ufe. 


- gainſt A. withoutrequeſi, becauſe C. had intereſi 


in 


Detinue. 


in it before, 33 Hen. 6, 30.B. and he knows that 
by the death of B, his eſtate is determined; ſed 
' quere, if A. donot know B. is dead. 


For what things Detinue lies, 1. Of Chantels ; 
2. Of Deeds. 


Detinue ought to be of athing certain, Nat. br. Certain. 


138.A. becauſe the- very thing detained is to be 
recovered, 

A Detinue lies for money in a Bag, or Box, or 
Coffer, Nat. br.138.A. tor that may be certainly 
known. 

And this although the Seal be. broken, 2 1 Edw. 
4. 30. pl. 25. Littleton, fo that the bale be not 
broken. 

But otherwiſe it lies not, Nat.br. 138. A. 22 
Hen.8, Dyer 22.pl.137. for then the money can- 
not be known, 

Note, a Detinue was brought for one piece of 
Dornex of the value of 22 5. and tri:d at Glorn- 
cefter Afſſizes, 5 Martii. 15 Fac. ©. what Judg- 
ment. | 

Vide tamen 21 Hen. 7. $2. pl. 3. Dctinue 
brought of a piece of filver. 2uere what 
plece. 


It lies of Rationabile parte bonorum, 17 Edw:3. Rationable 


9.21.29. by cuſtome. See before. 


Cuſtome, that the Heir ſhall have the principal —_ 


goods, Detinus lies for them, 30 Edw. 3. 2. p1.9. 
39 Edw.3.6 .pl.24. & fol.g.pl.15. See before. 


Land leaſed with implements, at the end of the Inple- 
term Detinue lies for them, although waficd, 20 Mcn's- 


Hen.6.16.pl.2., See before. 
L 4 It 
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Detinne. 


Goods loſt Tf goods are Joſt Detinue lies, Nat. br. 138. F. 


G oods 
ba1l. 


Carrier 
loſeth 
£00QAds. 


Corn. 


Divorce: 


Replevin. 


againſt him that nds them, or a Trover. 

Goods bailed to deliver over, D:tinue lies, Nat, 
br.138.A. 18 Hen.6.9.A, apainſl the bailce, by 
the party to whom they ſhould have been bailed 
over. Sce before. 

A. bails goods to B. which are ſtole, Detinue 
lies againſt B. for them, Coke 4 part.84. Sontbcote 
caſe. Vid. antea. 

But if he receive them to keep, as he doth his 
own goods, and they are ſtole, it lies not; Coke 4. 
part.83. Southcots caſe, 9 Edw. 4.40.pl. 22.Danby, 
Antea. 

Carrier loſeth goods, or is robbed, yet Detinue 
lies againſt him, Coke 4 part. 34. 2 Hen, 7.11. B. 
Townſend. Antea, 

A. contraQs for Corn to be delivered at a' day 
to come , he ſhall have a Detinue at the day for 
this, No. Lib. Intra.169.B. ſed.r. for by the CON- 
tract he had a property in the Corn, 

After divorce it lies for goods given in mar- 
rizge, Nat.br.139.A. 26 Hen.s.7. pl.1.28 Hen, 
8.Dyer 13.p1.61. Vid. antea. 

Te lies of a Horſc, Cow:;&c. or more Cows or 
Horſes, Nat, br. 138. A. be the number what it 
will, 

Ic lies for the Plaintiff in Replevin, for goods 
taken in V/ithernam, becauſe he trom whom they 
were lo taken had not the property .in them, 2 
Her.4.br.dcbt 51- 6 Hen.7.8.B. 

Nuere, it the Avowant ſhall have a Detinue 
for his gonds taken in Withernam after appear- 
ance and claim of the property, 11 Hex.4. IO. pt 
21, for the claim makcs not the property. _ 
« i c 
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The Plaintiff in a Replegiare after return ir- Tender «- 
repleviſable upon tender of -amends ſhall have a Replerin 
Detinue for the goods , Coke 8. part. 147. A. for 4 
he had the property in them, 10 Eliz. Dyer 280. 

21.14. notwithſtanding ſuch Writ. Vid. 2ntea. 

' A delivered Þ Corn 2nd Wine, &c. and they _ 
periſh, yet Detinue lies for them, Dod. & Stud, © 
129. A. ©. what ſhall be recovered, dammages 
. ut videtur, 

But if it bea thing that be tobe redelivered, as Horſe. 

a Horſe,&e. if ir be uſed in other manner than 
was agreed, and if it periſh in default of the 
party to whom it was delivered , an Action lies, 

Dodi. && Stud. 129. 4. Vid. antea, 

But if it be uſed but in ſuch manner as it was 
apreed, and it periſh, but not by default of the 
party to whom it was delivered, Action lies not, 

D688. & Stud.129. A. Vid. antes. 

Note, in brevi de chartis reddendis ſemper debet Note. 
poni certus numerus chartarum vel ſcriptorum, Re- 
gift, orig159. B. Nat. br. 138. B. Et fic (ut vide- 
tur) eft de aliis boxis & catallts, 


The Count in Detinue, 1. Of Chaitels ; 
2. Of Deed: 


The Count ought to name all things certain, Count. 
and the value, 1 Kich.3.20.4, 3 Hen. 6. viz. time 
and placc- 

The Count was, that ſuch a year day and place Bailment. 
A tailed to B bona & catalla,ec. ſcilicet,one Cup 
of Silver,8&c. ad valeatiam, &c. ſalvo cuſtediend. 
& eidem querenti cum inde requifitus fuiſſet re- 
deliberand. tc, Lib, Intr. 212.Þ, 
| A counts 
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170 Detinne. 


Spoons A counts de bailment of Spoons, &c. ad valex- 
tiam, &c, Lib, Intr, 211. D. ſed. 2, naming the 
number. 

Devenerunt The Count was, quod cum ipje, the year, day 

Ag. Exe- and place, deliberaſſet W. invits ſua, catalla, xc, 

cutolss poſteaque predifus W; obiit, &rc. & poſt ejus mor. 
tem prediftam, &c. devenerunt ſuch a day , year 
and place, to the hands of the aforeſaid Execu- 
tors, predifius W. nec predifii Executores, Oc, 
Lib, Intro. 212.6. Sed, 4. This againſt an Exc- 

CULOr. | 

Per Exe- Count per Executor, Com.275. A. Foxes cafe. - 

cutor. wid. the Count there. 

Trover. Count upon bailment to B, which loſes it, and 
that the Defendant found it, and yet detizes lies, 
Lib.Intro.212.B, ſeq.3. for neither by the bail- 
ment, nor by the Joling and finding it, is the 
property altered or diveſied out of the Bailor. 

Evunt of a Horſe found, No. Lib. Intr. 16g. D. 
Sef.2, 

Contra. A counts upon a bargain for Corn to be deli- 
vered ata day to come, that ſuch a day, year 
and place he bargained for cight quarters of Corn, 
ad valentiam, to be delivered,&c. No: Lib. Intrs, 
169.B. ſet.1. Vid.antea, by the contract the pro- 

|  Perty was diveſted out of 4. 

Obligation For two Obligations , Lib. Initrs. 220. A. 
Sed.1. - 

Husband - The Husband and Wife count, that they were 

_— if poſſeſſed of a Box ſealed with Deeds concerning 

With deeds 1-ands of the Wife, &c. and loſt them, and they 
cane to the hands of the Defendant fuch a year, 
day and place, per Troyer,&c; Lib, Intra. 209.Þ. 
SeG.3. 

Count 


vv” Ll 


Detznue. 


Count of .a box with Deeds, Lib.Intra.202.B. 
$e9.7. Though unſealed, yet it lies. ©. whether 
he muſt not'ſhew what deeds particularly. 


Counts that his Brother, whoſe Heirhe is, was yeir a- 
ſcized of 'Land'in Fee, and of a 'box ſcaled with gainſt huC- 
Writings touching the Land, and he loſt the box, band and 


and it came tothe hands of the wife dum ſola 

#, and'thathis brother dics without iflue and 
the Lands defcended-to him, and-that the woman 
takes a Husband per-qued, &c. Lib. Tutra, 209. D. 
ſei.gq. the Adion lay againſt them 3 for the mar- 
riage gztns no property 'where the wife had none 
before. 

Heir againſt Executors, Lib, Tatra. 210. A. ſed. 


heinhevits. | 

The heir in a Detinue far a box with deeds 
ought:to-count that it was {ealed, for 6therwiſe 
it belongs to the Executors, 36 Hen. 6.27. pl. 26. 
29 Edw, 3.7,8. 41 Edw, 3.2. 11 Hen. 49. A. 
Paſton. ©. howthe ſealing ſhould make a diffc- 


rence. 


» 2. 
: The heir ought to count of the certainty of the 
Land, and allo how it was conveyed to him, 
3 Hen.6. 19.p1. 31. 19 Hen. 11.pl.29. or elſe it 
cannot appear the deeds belong unto him, ©- 
He ought to count as heir, if he claims as heir, 
7 Hen.6.31.pl. 25. for every one ought to make 
his caſe as it is, | 
But if he counts upon Bailment to rebail to 
him and his heirs, he weed not to ſet forth the 
Title to the Land, 19 Hes. 6. 41, pl. 84- for 


there 


I7T 


« 


wife. 


Heir. 


5. of the Anceſtor for things touching the Lands 


And yet the ſcaling is not traverſable, 41 Edw. | 
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Feoffce. 
Nate. 


Detinue. 


there the Action is meerly founded' upon the bail- 
ment and defainer, 

If a Feoffee with warranty take a Feoffment 
with warranty, his Heir ſhall-have a Detinue, and 
count ſpecially, Coke I.part.2. A. Buckburſts caſe, 
as his caſe is, | 

The: heir counts that his Father was ſcifcd in 
fee, and demands the deed of the eſtate tail, and 
good; for his Father may diſcontinue and take it 
again in Fee, 38 Hen. 6.24. pl. 11. and therefore 
bis count ſhall be preſumed to be good. 

Count per Feoffee, Lib.Intra.210.ſed.6. 

Note, if the Writ be of bona & catallz the 
Count cannot be of Charters,22 Edw.4.124p1.32. 
for bona & catalla are not proper words generally 
to expreſs Charters by, becauſe they belong to the 
rea), and not perſonal cftate, and Goods and 
Chattels are uſually intended perſonal things. 

And needs not fay in the Count how the Defen- 
dant came to them, 9 Hen.5.14. pl.22. 4 Edw.4. 
9. pl.11, Lib. Intra.213. A.ſed.2., 

If the Wiit be of a box with Deeds,the Count 
ſhall beaceordingly, and not of a deed certain, 
41 Edw.3.2.pl.5.14 Hen. 6.4.4, Pleading ought 
to be plain and certain: . : 

The Plaintiff in a Detinue for Deeds for Land 
ought to make title to the Land in the Count, 
33 Hen. 6, 26. pl. 12. Priſot ; for otherwiſe he 
ought to make requeſt for the deeds, and then an 
ARtion upon the Caſe lies, it they be detained 
from him. | 


Z 


The 


Detinue. 


The Writ in Detinue , 1, Of Chattels ; 
2. Of Deeds. 


1. 14 Comitatu dicitur injuſte detinet Regiſt orig. 
139-B. that is, in thg, County Court. | 

Si quis rem mobilem vendicaverit, ex quacun- 
que cauſa oblatam vel commodatam , debet in atii- 
one ſua definire pretium, & ſic proponere allionem 
ſuam; quia ille4 quo res petitur non tenetur pre- 
cite ad rem reftituendam , ſed ſub ditjunfione, vel 
ad rem, vel ad pretium, Bration Lib.z. fol.102.B, 
Where you may recover dammages for the thing 
detained, the value of it muft be ſet forth; that 
the Jury may judge of them. LE 

If jt beagainſt an Executor it needs not name 
him Executor, becauſe he is only charged with 
the Detainer, 29 Edvv. 3. 38. pl. 12. quere tamen, 
for the Detainer is not in his own right.. 


Rex , precipimus tibi quod cog L. quod In Com- 
artam , vet du tath. 


Juſte,&c. reddat' T. quandans c 
chartas , vel quoddam ſcriptum obligatorium , vel 
conventionale, vel acquietantie, vel quiete claman- 
tie , vel teftamentarinm, vel quoddam Chirogra- 
phum, quod, quas vel que, ei injaſte Atinet , ut 
dicit, ficut rationabiliter monſtrare poterit ,..ue 
amplins, &e. Regiſt. orig. 159.B. Nat.br,z38.B. 


Rex , precipe F. quod reddat W. quandam In Bance. 
chartam, &c. - quam ei injuſte detinet , ut dicit,” 


& iſt fecerit, &e, Regiſt. orig. 159. B. Nat. br. 
138.B. | | 
The Writ for Deeds in a Bag, Box, or 


Cheſi, vid. Regiſt, 159, B, Lib. Intra. 20g, C. 


Seq, Io, 
Note, 


174 


| Detinue. 
Note, wht a man demands Writings in a bag, 


. box, or cheſt, he needs not make mention in the 


Detinue 
for Chat- 


tels. 


Writ or Count what Writings they were, Regiſt, 
orig. 160. A. becauſe they were together and en- 
tire; but if looſe it is otherwile. 

If one fue for Deeds in any Court without a 
Writ, a Prohibition lies. We the Writ, Regif, 
orig.159. B. Nat br, 139. C. for men muſt pro- 
ceed as the Law dired&s., and they are.compelle- 
ble ſo to do. + | | 

A bails Deeds to rebail to him and his Heirs, 
there the Heir need not mention that he is Heir 
in the Writ, 5 Edw.3. 15g. pl.24. forthe Action 
is grounded upon the bailment. Yet quere, for 
here is a ſpecial bailment, | 


The Proceſi in Detinue, 1. Before appearance. 
2. After. | 


By the Common Law it was but a diftreſs in- 
finite,, Nat. br. 139. As. 14 Hen. 6.1. thatis, to 
diſtrain bim by his goods. and: Chattels until he 
appear. 

But per 25 Edw,3. cop,17. a Captas was given 


_ to arreſt the body of the party , to bring him 


Detinue 
for deeds. 


Ins, | 
But lies not in aDetinue for deeds,5, Eliz.Dyer 
223. f1.2.4. viz. aCapias. 2. rationem,jt may be, 
becauſe that may not be ſatistaGKory to the party 
to have the perſan. RR 
The Proceſs at Common Law was a Summons, 
Attachment and Diſixeſs, Nat. br. 139.4. 14 Hen. 
6, I. viz. for deeds. 5 | 
But if the Deeds are in a box a Capis lies, 
| 40 Edp: 


Detinue. 


20 Edw,4.3.pl.12. 7 Hen. 4.2.p1.8. t4 Hen.s. 
1.p1.1. 40 Edw.3.25.pl.28. Quereratiozem, 

But then it ought to count of a Deed in cer- 
tain, 14 Hen.6.1.p1.1. and not generally. 

The Garniſhee may be fummoned by word, 
1 Hen.5.13- as well as by Writ. 

The Garnifhor may have a Scire facias to iflue 
out againſt the Garniſhee, and if he make de- 
fault, judgment ſhall be given againſt him , Leb. 
Intra. 217-B. ſea.z3, upon a nibil dicit, 


The Garniſhment in Detinue, 1. Of Chanels. 
| 2+ Of Deeds. 


Garniſhment is granted for ſaving the Condi- 
tion, if it be not performed z only upon this, 
whether the Defendant did perform it or not, and 
for no other cauſe, 40 Edw. 3. 11. pl.24. 


75 


Garniſhee, 


Garniſh- 
ment, 


The Defendant in Detinue pleads , that the 


Plaintiff and B delivered this upon condition, and 
prays Garniſhment, and had it allowed for a good 
plea, without ſhewing what the conditions weze, 
3 Hen.4.18, for that will appear upon the Inter- 
pleader of the parties. 

And alſo the reaſon is {aid to be, becaufe the 
Conditions come not in debate between the Phain- 
tiff and Defendant. 

Garniſhment was prayed of the Heir and Ex- 
ecutor of B, and accounted good 3 becauſe it did 
not appear whether the Deeds in the box were 
real or Chattels, 14, Edw.q.1.p1.3. 21 Edw.3.41. 
21.44. 48 Edw.3. 30. pl. 19. and fo not certain, 
whether ' the Heir or Exccutor was 'to be 
lued, 

Garniſh- 


Enter- 
pleader. 


Detine. 


Garnifſhment granted againſian Executor , be- 
cauſe it was ſuppoſed that the Teſtator was one 
that delivered the deeds, 14 Hen.6; 11. pl 42. 

The Defendant ſhall have Garniſhment , al. 
though the Garniſhce was a ſtranger to the De. 
livery, 14 Edw. 4.2. 2, 

If the the Garniſhee be returned dead, then 
his Heir or Exccutor ſhall be Garnie , and if it b: 
for a Chattel, and it is returned that he is dead 
inteſtate, the Ordinary ſhall be Garnie, 48 Edw.3, 
3. pl. 19. vis, before lerter of Adminiſtration 
granted. 

So of the Succeſſor of .# Garniſhee, Lib. Tzutra, 
$17.Co 

Executor. ſhall have Garniſhment upon a de- 


- livery to his Teſtator, Lib. Intra: 2.16. D. Sea.1, 


and an Action thereupon brought againſt him. 


Enterpleader in Detinue, 1. Of Ghattel-. 
2. Of Deeds. 


Note, that there ſhall be no Enterpleader un- 
leſs the Defendant pray it, 18 Edw. 3. 22. pl.3: 
for the Enterpleader is to ſecure him againft both 
parties, and if he dclire not relief, the Court will 
not put him upon it. 

If the partics are by Atorneys., day ſhall be 
given over, becauſe tlicy ſhall not enterplead but 
in perſon, 9 Edw. 3. 334. pl. 12. 24 Edw. 3. 24 
1.3. which th:y cannot then do, becauſe they ap- 
pear by Attorney. 

And if one come at his day by Attorney-, ,. the 
other ſhall not have Judgment againſt him, 9 
—_— +3 34-p1.12, for there is no detault in him. 
Upon 


Detinite. 


Upon ſeveral Bailments there ſhall be no En- 
terpleader, 19 He#.6. 2.pl. 6. for there is no pri- 
vity between the partics. | 

But if the Detendant faid that he was Joynt- 
tenant, abſJxe hoe that it was ſevera], 19 Hex. 6, 3. 
p1. 6. then it ſeems there (hall be an Enterplea- 
der. ' hs 
' In Detinue the Defendant pleads another Writ, 
hanging by another, and prays Enterpleader, and 
it was granted for the miſchief that might be ; 
for otherwiſe both might recover the Deeds , and 
ſo the Defendant be twice charged, 3 Hex. 6.43, 

» pl. 20. whichis unreaſonablez for nemo bis pus 
niri debet pro uno ſolummado 4clifto, 

But there ought to be two ſeveral Writs de- 
pending at one time, for the ſame thing, 3 Hen, 6; 
35-p1-3t. and theſe ought to be returned at one 
day, 9 Hen. 6.36. pl.g. 9. hs | 

If the Defendant and the Garniſhee do not a» 
pree in plea, there (hall be no Enterpleader , 14 
Hen. 6. 11, for then the garniſhment will be to 
no purpoſe to determine the queſtion: 

There ſhall be no Enterpleader unleſs the De- 
fendant alledge, that both demanded one thing, 
8 Edw.4.6. for the Enterplcader is to determine, 
who hath the right to that one thing. 

If the Defendant after Garniſhment make de> 
fault, yet there ſhall be an Enterplcader, 2 Kech.2, 
Enterpleader 13 .for his default ſhall not prejudice 
a third perſon. | 

If it be returned at ſeveral days, then a day 
ſhall be given over,at which day they (hall Enter- 
plead, 33 Hen, 6.25. pl.8, viz. two Writs of De- 
tigue for the ſame thing, 

M But 


Detinue. 


But if two Writs bear the ſame date, then. he 
that tirft comes and demands anſwer, ihall be an- 
ſwered, 19 Hea.6.4. Lib.Iatr.213.4, & B. ſed.x. 
Vigilantibw, non dormientibus jura ſubveninnt. | 

Otherwiſe he that the Court zfligns, 19 Hen.6, 
4. that is, where they demand anſwer at the fame 
time; for where the parties have equal right,jt is 
in the diſcretion of the Court which Cauſe they 
will firſt proceed in, for they cannot proceed in 
both together, and ſuch favour is no Injuſtice, 


Barr in Detinue , 1. Of Chattels. 


2. Of Deeds. 
Accord is a good plea in Dctinue of any goods 


_ perſonal, Coke 9. part.78. B. Petoes caſe ; but not 
of real. 
Attach- Barr that the goods were attached and delive- 


ment. red to him, only the cuſtome of the City, Lib. 
Intr, 112.C. ſef.5, of London can warrant this 
plea in London, | 

Command. _.*7 lent Sheep to a Woman ſole, which took 
a Husband, which commanded the owner to take 
them again, who refuſed 3 this is a good barr as 
to the bailment in Dctinue, 43 Edw. 3. 21. 10, 
for by the intermarrizge the husband had power 
to redeliver the goods. 

To deliver A good barr that they were lent to deliver 

over. over, of the which he had a deed, Nat. br.138.M. 

to prove it. 2uere,whether he ought not to plead 

in Curia hic prolat. 

A good plea by the Executor upon bailment to 
the T eltator, that he, viz. the Executor, had de- 
livercd them to him that had the right in the 
goods, 9 Hen.6 58.A. 
» Fg Detinuc 
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Detinue. 175 


Detinue is no plea, that the Plaintiff gave him Sven. 
the goods, becauſe he may wage his Law, 22 Ear. 
4-29. pl. 10. that the goods were not delivered 
to him to redeliver. : 

Detinue upon Trover , the Defendant pleads, Pires 
that he did difirain for Rent reſerved upon a 
Leaſe, a good barr, 27 Hen.8, 32. pl.15. for here 
can be no Trover. 

In Dctinue of a Horſe, a good plea thit he did Eſttay- 
efiray into his ground , and that he proclaimed 
him and offered .the Horſe to the owner, if he 
would pay for his meat, which he refuſed to do, 
Ne.Lib, Intr. 16g.D. ſed. 2. tor fuch a detainer is 
lawful. 

A good barr to fay, the Horſe was ſick in De- Malady. 
tinue at the time of the demand, 2 1 Edw.4. De- 
tinze br.q2. and ſocould not be delivered without 
danger of his death; and the Law loves the pre- 
ſervation of things, and not their deſtruction. 

Nox detinet a good barr, Lib. Intra, 211.D. won qet;- 
ſea.'1. & 2. fol. 112. C. ſed. 4,& 5. forit is di- net. 
realy contrary to the ſuppolal of the Writ, and 
ſo a good iſſue is tendred. 

And this may be by the Countrey , Lib. Intra. 
211.D. Sed.1, and 112. Sef.4.C. viz. tried by a 
Jury as matter infaCt. 

Or by wager of Law, 22 Edw. 4. 29. 1.10. 
Lib. Intra.112.C. Sefi.z. 5 Edw.3.145. pl.4, 27 
Edw.3.83. pl.6. 4 Edw.3.41. by the Oath of the 
Defendant. 

Although the bailment be by deed, for the 
Detinet is the ſubſtance of the Action, 27 Her. 8. 
22. 1.14. and not the bailment. 
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Payment 
to the va-- 


le. 


Pledge. 


Periſh. 


Detinne. 
An Executor may wage his Law, 11 Hez.6. 40, 


pl.25. 3 Hen. 6. 38. Martin, of a bailment made 


to the Feltator. 2uere, or whether upon the 
detinet. 

Non detinet by the Law gager, although the 
bailment be by others hands, 8 Hez.6. 10. pl. 26. 
33 Hen.6.8.Þ. Moyle, is a good barr. 

If an Executor pays a debt of the Bailors to 
the value of the goods, and dies, this is a good 
barr in Detinue brought againſt the ſurviving Ex- 
ccutor, 3 Eliz. Dyer 187. pl.6. © 

The Defendant ſid, that the Plaintiff pledged 
then for money, which is not paid ; this is a good 
barr, 34 Hee. 6. 42. pl. 13. for here is no bail 
ment, but the goods are in cuſtody of the Law. 

Corn is lent, &c. and it pcriſheth 3 this is no 
barr, Do#i. & Stud. 129. A. ina Detinue for the 
Corn, for the Borrower ought to make it good at 
his own peril. 

A Horſe uſed in other manner than was agreed 
no barr if he periſh. Vid. antea; for he is a truſt 
abuſed, which the Law hates. 

But if he be uſed in the ſame manner, if he 
periſh not in default of the party to whom he was 
lent, it is a good barr , Dod. & Stud, 129.4, for 
here wasno (ruſt deccived, nor fault in the Bai- 
lee. 

No plea for a Carrier or Ferryman, that he 
was robbed , Coke 4. part. 84. Southcots caſe, 2 
Hen.7. 11. B. Townſend, but they muſt take their 
remedy 2gainfi the Thieves, and they are by 
Law anſwerable to theowners of the goods. 

Sn if goods ate delivered to keep, Coke 4. part, 


- 83, B. for ſuch an acceptance implies a war- 


ranty 
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Detinue. - 81 


ranty to keep them ſafe, and to redeliver them. 
But it is a good plea, if they arc taken to keep 
25 my own, Coke 4. part. 83. for there is no ſuch 
warranty implied. Vid. aztes, | 
Recovery in Treſpaſs a good barr in Detinue, Recovery. 
20 Hex.7.58.B, Crooke, for tlitc (hall not be a 
double recavery for one thing. 
The bailment is not traverſable where he may Travers. 
wage his Law, 8 Edw.4.3. pl.7. for there his 
Oath that he detains not is ſufficient 3 for if he 
dc tains not, there could be no bailmenr. _” 
No barr that the Horſe was ſold in a Market Fcnde. 
overt, unlc(s it were tolled, according, to the Sta- 
tute, 1 & 2 Phil. & Marie,cap.7. for no propeity 
is altered by ſucha ſale. Vid. antes. 
Detinue for Deeds as Heir, Baſtardy is a good Pahardy: 
plea, 35 Hen,6.9. pl.12, forif a Baſtard, he is no 
Heir, ky 
A bailed to B to rebail, and dies, having two Feofiment 
Sons, which makes partition, he which had the 
Land comprehended in the deed delivered en- 
feoffs Bz this is a good barr, 17 Edw.3.12. p1.45. 
for by the purchaſe the deed belongs to B. | 
Warranty and Aﬀetrs is no barr againſt the iſſue Warranty 
in Tail in-Dctinue, 9 Hen. 6. 15. pl.5. 4 Hen. 7. 
IO. pl. 4. for he comes in by the Donor. : 
Rebailment in another County a good barr, Rebail- 
becauſe he cannot wage his Law , 22 Hen. 6. 15, T9 


1.27. becauſe the bailment was in one County, 


and the AQtion is brought in another County, 
Relcaſe per the Plaintiff a good barr, Lib, Aleale- 
Intra, 290.B, Sed. 1, for by the Releaſe the pro- 
perty was altered. 
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Ketainer, 


 Detinne. 


- The Defendant pleads bailment of deeds by 
the Plaintiff, upon condition , that if his wife 


the Plaintefs ſurvive the Plaintiff , that the De- 


fendant ſhould retain it, and that: his wife is 


. alive, a good barrz but then he ought to fhew 


Infancy. 


Recc rery\> | 
L4 p4 
- f 


Releaſe. 


Againſt 


what Lands they concern, 18 Edw.4. 18. that it 
may be known unto whom the deed belongs. 

Infancy is no plea, becauſe he'may avoid an 
obligation in debt, 14 Hen.6.11.pl.41. by plead- 
ing deins age. | 

A good bar that the Garniſhee brought a De- 
tinue againſt the Defendant , and prays Garniſh- 
ment againſi the Plaintiff, which makes default, 
and he had judgtnent, 34 Hen. 6.47. pl.13. 21 
Hen.6. 35. pl.2, per Newton. | 

Garniſhce pleads releaſe between the time 'of 
this Action brought , and the delivery , & quere, 
20 Hen.6.28. pl.23. 49 Edw.3.13. 

But 39 Eaw.3.13. adjudged, that it is a good 
barr, and fo it ſeems the Law to be. 


The Tudgment in Detinue, 1, Of Chattels, 
2, Of Deeds, | 


1. Dnod predifus W. recuperet verſus prefat. 


the Defen- ]. prediGa ofio quarteria frumenti, vel valorem ec- 
dante 


randem, No.Lib. Intra. 169. C. Sei, Lib. Intra. 
218.Þ, Sef.4. & dampnua ſua,c. and upon the 
return of the Writ, if it appears that I. did not 
deliver the Corn, then the judgment ſhall be for 
the value with dammages and coſis. So ſce the 
difference, where the Plaintiff himſelf delivers 
the thing, and where another. __ 
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Detinne. 183 


'The Plaintiff ſhall have: juidgment to recover; Plaintiff® 
the thing named, 17 Edw 3.45. 1.KRich. 3. 1.6 2: 
or the value of 'it, arid datnmages for won: 5: 
of it, as appears above. ' . 

'Thej Ju*gment was, that he ſhould. recover his 
Chattels, and his dammages, 21 Hen 6' 36.4, 

Bradlon, Lib. 3. fol, x02, B. nou tenetur preciſe 
ad rem reſftituend. fed ſub disjuni.: vel ad rem, vel 
ad pretizm ; cither the thing, .or. the value of it 
indammages. ... 

The judgment was, that he ſhould recov:r the Apainſt 
deeds, if they are” found, and allo dammages for the Defen- 
the detaiyer and if. not found, then all in dam- 4ant- 

mages,.7. Hen. 6.31. pl.25. 22 Hen,6.41. pl.17, 
as well for the deeds. as for the detainer of them. & 

And this ſhall be, alchovgh it be proved that 
the Defendant burnt the deed, 17 Edw.3.45. pl.1.: 
for that ſhall not excuſe. 

: Jdeo confideratum eft, quod predifius. A. recuperet 
verſus prefat. B. pyxidem predifiam cum chartir, 

&c, Lib. Intra. 2:18;A.$ed.1, the box with the 
writings. 

The Heir in Detinie had judgment to recover 
one box, with as much as was in it contained 
that belongs tohim, 5 Edw. 3. 159.B. intended to 
beof writings. .: : 

The judgment was, that he ſhould recover the Againſt 
deeds againſi the Defendant, & haberet liberatiz- the Defey- 
nem verſks the Garniſhee, 21 Hex, 6.36. 4. Lib, —— 
Intra: 219.D. ſell.t7. 9 Hee.6.38. pl.13.7 Hen. tiqee, x 
6.45-p1. 27. This is a double judgmcnt, viz. of 
the right, and of the poſſeſſion. 

But if Judgment be given upon default of the 
Garniſhee before appearance, no dammages ſhall 

M 4 be 


Chatrels, 


Detinne. 


PROPER, 20 Hen, 6.4-pl. 27. for this is not the 


Defendants fault. 

If che Plaintiff and Defendant make default, 
the Garniſhee ſhall have Judgment, and the Plain- 
tiff and Defendant in miſericordia, 40 Edw.3.39. 
p1.15. for his unjuſt vexation. 


Execution in. Detinue; 1. Of. Defendant, 
2. Againſt the.Garniſhee.z . Of what Lands. 
< Of rwbat Goods, 


Exccution apainſi the Defendant by diſtreſs for 


'the thing detained and recovercd, Nat. Lib. Intre. 


169.C. ſe4.1, 20 Edw.4.z.pl. ra. No.Lib, Intra. 


270.D, 19.4. 6 Rich. Execution. 


Butif the thing be not delivered to the Plain- 
tiff, then he ſhall have execution for the dam- 
mages by Capias, Lib.Intra.216.B. ſe.6.20 Edw, 
4 3. pl. 12. agaiofi the perſon of the Defen- 

ant. 

For a Capias was given in. the main Proceſs per 

25 Eaw. 3. cap. 17. and by conſcquence .a Captas 
ad ſatifaciend, in exccution by the equity of that 
Statute, | 

At the Common Law cxecation was for dam- 
mages by fiers facias, and alſo for the goods, Lib. 
Intra. 216.B, ſed.8. to be levied upon the goods 
of the Defendant, 

For dammages by fieri facias, and for the thing 
by diftreſs of the Goods and Chattels, 6 Ricb. 2. 
Execation 45. 

The Plaintiff and Defendant make default , 
Garniſhee had Judgment and diſtreſs apainſi 
the Neſendant, 491 mn 3-39. pl.15, Vid. antea, 

Diſtreſs 


Detinue. 


. . Diſtreſs iſſued forth in execution ,5Lib. Intrs; 

215.C, ſed.x. 2% Edw. 4 $. pt. 22 Hen. 6. 41. 
F-17. 

" But Capias lies not , 5 Eiz, Dyer 223. PL 26 
21 Hen.6.42,; vil. autra. _ 

If the deeds coocesn Linds8 Hens. 9: pl. 24; 
14 Hes. 6.1. 15 " "F408 

But for the dammages, if they will not deliver 
them,a Capias: Hes, d8: Hen. 6, 41+ Marge 20 Edw, 
ty” l 12. mT 
deeds are; in; xbox , yo [then a Copia ad ſafe 
Py =a lies: in execution againſt the perſon, 7 
_— .2-pl.8. 14 Hen.6.1.pl.1, 40 Edw 3. 25, 

L.2 
: But for dammages at the Common Law it was 
but a fieri facias, Lib. Intra, 216. B. ſef.7. upon 
the goods and Chattels. 

Or a levari facias, Coke 3. part. 12. A. upon 
__ and goods. 

' And this only within the year, for after the 
year the party had but an Action of Debt , Coke 
3.part. 12. A. vid. antes. 
| Unleſs the Suit be continued, 3 3 Hen. 6. 49. 
3 
; pub by Weſtm. 2 2,cap.450.4 Scire facias is given 
aſter the year to revive the judgment, and by 
Weſtm.2. cap.18. an Elegit is given, antea, upon 
the Lands, 

And by the twenty fifth of Edw. 3. cep.i7. Cs- 
piatis givenin Proceſs for deeds in a Box, and by 
conſequencea Capiar ad ſatizfaciend. in execution, 
Lib. Intra, 216, A. Seft. 3. 40 Edw.3,25 pl.28. 
antea, 
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Deeds. 


 Detina?. 

- If dammages ſhall be recovered againſt a Gar- 
niſhee, thi. execution ſhall be of the goods and 
Lands of the Garniſhee, 7 Hen. 6. 45. pl. 27, 9 
Hen. 6.38: pl113.19 Hen. 6.4, 

But not of his body, becauſe he was not party 
to the Writ; 7 Hen.6,45. ple7.s Hen 6.38:p1.13. 
upon which the Action was wedges, but” comes 
in by Garniſhrmertt. 2 5,1 gm: 

-« Bur the Book of :Entries'216. B, ſe8.6. Capiis 
ad Satisfaciendum was awarded againſt a Garniſhee, 


for darnmages recovered agaſnſtchim. ' ©xere, if 
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ei} rWeſtm.2,cap.11. 7D] an eſcape of an Ace 
I oy ountant in Executions * . 
1 Rich.2.cap.12. Upon an eſcape of 4 Debr, 
4 orin Exccution.. 

d 23 Heni6,qops1« Againſt a Goalcr which ſuf- 
 fers a Servant t9 eſcape ;, which was com- 
mitted;hy the Chief Juſtice. 

2 3 HenGeaop I Againſt a Sheriff, for not 

night of the Parliament, 
drop 13. Fot a-Paxſon againſt him 
= hatwillnot-ſet forth his Tithes. 
+ Ede 6, Againfia Receiver that takes 
22 more-than he ought, forfcits 6 8.8 d, for 
every peny to the party grieved. 

2 Edw. 6. cap. 14; Debt againſt a Seller of 
: Lapis given to the King by the ſaid Sta- 

"= 
1 


I * Marie cap. 9. Goaler which refuſes: or ſuf= 
fers a perſon committed by the Colledge of 
Phyſicians to eſcape. 

| 13-Eliz, cap. 4. Upon a fraudulent Convey- 


By the party 
gritved._ 


___. 


See cs 2h 


ance to defeat Creditors. 
* Fatcap.7. If an Attorney ſuffers another 
| ;. topxaRiſe in his name in Court , he for- 
|  feits 20 1. and the other that follows the 
Suitin his Name 20 /. 
'f 4 Jac.cap. 3. The Defendant ſhall have the 
ſame remedy for his Coſts, as the Plain- 
| - ſhould have had , if he had recove- 
re 
'| 1 Fac. cap. 21, Debt ainft a Broker, for 
double the value of the thing, if he refuſe 
, todiſcloſe the truth, 
| I Fac, 


> F 


Ren. 


— _n 


£4. cap.15. Creditor of a Bankrupt ſhall 
['; ave an Acjon of Debt to him afli 'gnt 


$ Fiz cap. 13, The Qwners of the ſoil ar 
gainſi the Surveyors of Highways, which 
dig in a mans Ground , and not &ll it up 
18 again —_— one Month, the forfeiture is 
< 


f: 


l. 6 f, d. 

The Lord of the Leet for creRing a Cottage, Tv « priſon 

or Inmate, ſhall have an Action of Debt, c#r6amn. 

| per 31 Eliz.cap.7. 

| 14 Hen. 8. Phyſcians in London, for praQti- 

| ſing without Licenſe. 

17 Edw.4. cap.2. A Steward of Pypowders 
forfeits 5 1. if they hold plea, unleſs the 12101 y6- 
Plaintiff, or his Attorney, ſwear that the pular. 
thing was within the Juriſdiction, and in 

. theFair, 1 Rich.3.cop.6. 
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Debt, in what Court it lies. 


| dons the Lanny Court, Nat.br.119.G.Regiſt.orig. 
139.4 

Ws . Village, City, and Burrough Liberty, Nat. 
br. 119.K.. 

In Pypowders, vis. a Court held ina Fair. 

But by the 17 Edw. 4. cap.2. the Plaintiff or 
his Attorney ought to (wear that it was in the 
Fair,and within the JuriſdiQtion, 1 Rich.3.cap.6e 
and if he refuſe, the Defendant ſhall go quit by 
the 'Statute y for it appears not that the Court 
had JuriſdiQion to hold plea. ; 
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Tt lies in the Marſhalſey , if both are of the 
houſhold-of the King, otherwiſe not 3 but the 
Plaintiff nceds not ſhew this in his Count, and 
the proceeding there is by bill; Coke 10. perts'61, 
Caſe of Matſhalſcy 3 for if it be not fo the De- 
fendant may demur to the juriſdiction of the 
Court. hee : EF 
In Chancery, for a  perfon priviledged debt 
lies, viz, in that Courtz for the Chancery to 
ſome purpoſes is a Court of Law as wcll as of 
cquity. TS 2 i 9 
In'the Exchcquer by quo minw, Coke 8. pert. 68. 
A. Trollops cafe; but then the Plaintiff muti 
make himſelf 'an Accountant to the King. 

Soif one uſurp upon a' Franchife of the King, 
where the Plaintiff haT Fee Farm, the Fee Farmer 
ſhall ſue by a ©xo minus, 32 Hen. 6. 24, pl.7. in 
the Exchequer for he'is 'an Accountant to tle 
King. 

An Executor ſhall havea Q#s minus, when he 
is a debtor to the King by -his own a, 8 Flen. 4; 
IO» pl.19, as Executor. 

In Com. Ban. Nat.br.11s.G. . 

Debt lies not for a popular Action, or upon a 
penal Law, but in one of the four Courts of Re- 
cord at Weſtm. per Statut, 18 Eliz, cap 5. Ccke 6, 
pert. Gregories caſc , for thoſe Courts arc: fitteſt 
eo interpret Statutes, and not inferiour Courts, 


Why 


Deb. 


I ho ſhall have Debr. 


193 


If a Baily account for his Maſter , and ſurplu- Account- 
ſage be found. due to bis Maſter, he ſhall have a8t- 


debt for it, Nat. br. 12 t.IT, the Count, Lib. Tatra. 
150. D. ſea. Is quere, if it be not meant where 
the Baily accounts with his Maſter, 

. But a Receiver ſhall not, Nat. br. 12t. I. 38 
Hen.6.5. pl.14. Mich. 12 Fac. Ban. Regis, Coun- 
rels of Suffolke & Floyde ; for the Law takes not 
ſo much notice of a Receiver, as of a Bally. 


(aE 


. AdminiMritor thall not ave Jeb Until, 31 Admini- 


Edw.3, cap.11, Natibr.120.D. Coke 9 9. part. 39. 
A. Henſloes caſe ; for the Common Law takes no 
notice of an Adminiſtrator. 

1. An Adminiſtrator ought to count ; that he 
which committed the Adminiſitation , was the 

Ordinary of the place where the inteſtate died, 
31 Hen.6. 23, pl. 5. Com. 277. A, per Dyer. If it 
be a particular Juriſdiction, he muli fay , cut ad- 
miniſtratio pertinuit. 

. 2; he ought to name the place where the Ad- 
miniltratioo was ,to him! committed, 35 Hen. 6. 
31. pl: 39. Denby & F vs becauſe it is tra- 
verſable. 

3s He needs not name the Ordinary . by his 
Chrilitan name, 7 Hen 4.10. pl.18. for the place 
where makes it certain enough who it.is: 

But in a Writ de Celiigend, he ſhall be named. 
©. de ceo brief, 

An Adminiſtrator ſhall have debt upon, 1 Edw. 
2.cap.r4. for money given to Chantery. 


N no 


Ktrators 


A? 


Attorney. 


Art. 


Ballor. 


Husband. 


Husband 
and wife, 


Debt. 


If the Ordinary releaſe a debt to a Debtor of 
the Inteſtate, arid afterwards grants Adminiſira- 
tion to A; yet A ſhall have debt againſt the 
Debtor, for the Releaſe is void in Law, 18 Hex. 
6.23. Coke 9.part.39. A. vide Crooke 127. pl.go. 
for the Debtis not the Ordinarics. 

Attorney ſhall have Debt for his Fees, and 
Fees of Counſel, and cofts of Suits, Nat. br. 121. 


L. 21 Hen.6.4.  —-© "_ Fees, if not 
expended by his Clients direion 
If 7. deliver money to bail over, or to a Mer- 


chant to trade with for me, or to be given in 
Alms, or upon a condition to rebail, if he break 
the truſt, F. ſhall have debt againſi him, 28 Hen, 
8, Dyer 23. pl. 135. 11 Hen.6.39. pl.3. 42 Eaw, 
3 9e pl.7. Crooke, 21 Hen. 7.69. pl. 2.:per Frow- 
icke ; for if the truſt benot wt, the money 
belongs to the Bailor. 

A is bound to the Husband and Wife, the 
Husband alone ſhall have the Action, 3 Hen.6.37. 
pl. 35. 12 Rich.2.bre,637. in his own name only, 
if he will, 

Or in both 'their names, 39 Edw. 3+ 5. pl.19. 
43 Edw.3. 10.pl.31. 3 Hen. 6.37. pl.35.12 Rich, 
2. bre.639. 16 Edw. 4.8. for the Husband may 

intereſt his Wife in the debt. 

Husband and Wife affign Auditors to receive a 
debt due to the Wife dum ſola fuit, and brought 
debt for the Arrearages in both their names, and 
200d; becauſe the wife was the cauſe of the Aci- 
on, 16 Edw. 4 8. pl.4. becauſe the debt was due 
to her dum ſola. 

Husband and wife leafe for years Lands of the 
wife _——_ Rent. the Husband dies, and the 
ſecond 


Debt, 

ſecond Husband brought debt, and good, 28 Edw, 

3- 90. pl. 4 for the Law creates a privity in 
im. | 

A Woman leaſcs at will rendering rent , atid. 
takes a husband, the Renit is behind, they joyn in 
debt, arid good, Coke . part. 10. Henſteads caſe 
for the' marriage ſhall not determine her will (o as. 
to extinguiſh the debt. 

A Woman ſhall not have an Action againſt bee 
busband, althongh ſhe is Execurrix , 8 Ede, 3: 
330. pl. 48. for ' $e cannot fare cher felt, and 
the husband and wife are but one perſon (in 
Law: 3 : 

A is bound to the husband and wife, atid they 
are divorced eauſa pre-contradu,and they brought 
debt in both their names ,; Ne. Lib. Intra. 12 1: 
ſea.5. for the divorce makes the marriage void ab 
initio, and fo the obligation is void, and therefore 
the Action not well brought, as it ſeems. 

B had a ReQory in tight of his wife fot years, 


and they both joyned in debt upon the Statute of 


2 Edw.6, for not fetting forth of Tithes, Hill.3g 
Eliz, Bax. Regis Rot. 699. and good; for the 
AQion is grounded by reaſon of the wife. 

' Leafe for years rendering Rent by the husband 
and wife , husband may have debt in his own 
_ 7 Edw.4.5. pl. 16. for the Rent belongs to 

im- 

The ſame Law is, if the Reverfion be 2ffigned 
to the husband and wite, although that the huf- 
band count as Aﬀſgnee, Trin. 12 Fac. Ban. Regis, 
Wyats caſe. * Onuzre, whether in both caſes the 
Action may not be brought in both cheix 


Namess | 
N53 Husband 
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the former husband , and $000' 0m 6. 31. 


Debt. 


Husband and wife (old the Land of the wife, 
the husband alone thall have debt, -48 Edw.3.18. 
pl.4. for the money belongs only to him. 

- Husband and wife. recover dammages, the 
husband alone ſhall have debt for them, 16 Hen.6. 
bre.939. for the husband ſhall have them. 

A woman Tenarit in dower of Rent takes a 
husband and dies, the husband ſhall have debt for 
os _ during the Coverture,Nat. br.121. 

C. £4 Hen. 6.26, A. 10 Hen. 6. 11. 22 Hen. 6 
25.26 Edw, 3. 64. for the, Rent was due to 
him. 

And by 32 Hen. 8. Ca. 37. the husband ſhall 
have debt for the Arrearages bcfore the Cover- 
tures. Coke 5. part. 51. A. Ognels caſe, elſe the 
Rent would be loſt. 

Annuity to the wife that takes a hurkags! Ar- 
rearages incurr, the wife dics, the husband ſhall 
have debt, becauſe it is more than a thing in AQti- 
on, Hill.29 Eliz,Com. Ban. St. Legers, for it is a 
duty incurred. 

But if it be but for a thing in action before.the 
Coverture, as an Obligation, the husband ſhall not 
have it, Nat.br.121.C. 39 Hen. 6.26. pl.38. be- 
cauſe of the incertainty, whether it were due to 
the wife, or not. 

But during the Coverture the husband may re- 
leaſe it, 17 Edw.3.66. pl. 78. Hill; for that paſ- 
ſeth nothing, but by way of extinguiſhment of his 
right, if he have any. 

Husband makes his wife Executrix, which 
takes a husband, and makes him Executor , and 
dicsz the hucband brought debt for the debt to 


for 


Debt. 197 
for now it is become due to him as Executor of an 
E xecutor. | by | 
- It lies in the name of the Clerk of the Peace Clerk of 
for the Hundred againſi the Village , where de fe Peace. 
fault is made in Hue and Cry, by the Statute of 
27 Eliz. cap.13. and rcafon , becauſe thereby the 
52g becomes liable to pay the money robs» 
ed, TIER B42 | 
A Colledge ſhall have debt for Commons of a- colledge 
ny Student, Paſch.g Fac. Ben. Regis, Colledge of in 0x02. 
St. Zobns in Oxford verſus Brickeden, © ©. it the 
Student be at the Foundation. 
Colledge of Phyſicians, for praQtiſing without Colledge 
Licenſe ſhall have debt upon the Statute 3 but the vf Phyſi- 
Maſtcr ſole ſhall not, Hill. 11 Far. Ban.Kegis, Col- V+ | * 
ledge of Phyſicians verſus Dr, Tenant, Lib. Re- 
ports, title Plaints. : 
Debt lies by a Conulee of a Statute or Recog- Stat. Mer- 
nizance, Nat br, 122. D. 11 Hen. 6.49. pl.7. 36 yp 
Hen.s. 2. pl.2. 39 Hen. 6. 3. pl. 5. 22 Eliz, Dyer ND as 
369. pl.52. 13 Kich.2,bre.649. upon the Statute According 
or Recognizance. to 23 Hen. 
Debt upon a retainer to be his Counſcllor for m—_ 
40 5. per annum ;, but then he oughg to count that CRE 
he was of his counſel, or was ready to be, 37 Hen: 
6.8 B. Priſott, if xcquired. 55k. 
But if | rctain a Sergeant at Law for A, he 
ſhall nor have debt for his ſalary againſt me, 31 
Hen. 6, 9. B Forteſcue; ſor he is retained for his 
Clieht, and it is reaſon he ſhould pay him, 2 
Exccutor ſhall have debt for a d<bt due to the Exccuror 
TeRtator, 11 Hen, 6.7. for he is in place of the 
T<liator, , 


5 


. B Exe- + 


Debt. 


E xecutor of an Executor ſhall have debt, 25 
Edw. 3, Ca.s. & fic in infinitam, as 'it ſeems. 
Exccutor thall not bave debt before prebat of 
the Teſtament, 7 Hem. 4. 18, Coke 5. part.28.4, 
Midletons caſe, Com.278, Foxes = Perkin 193. 
for before that he is not Executor in tbe eycof .the 
Law. 
But if ( pendente breve ) the Teſtament be pro- 
y:d, it ſufficeth, Paſch. 43 Eliz. Com, Ban. Wal- 
meſly ; ; for that relates to the death of the Telta- 
tor, and fo includes the time of hanging the 
Action. v 
Rent ſervices granted to the husband and wiſe 
, for life, the husband dies, -the wife (hall have the 
Arrearages that did accrue in the life of the huſ- 
band, and debt for them after the eftate ended, 
29 Edw 3 3-40. pl.19. for here is a ſurviving eſtate 
inthe wile. 
Grantee of Grantee of a Reverſion ſhall not have debt for 
# REVET- 'Rent upon a Leaſe for years before Attornment, 
A hon Nat.br.121.N. for before Attornment the Rever- 
nury. - 
'.-*  fhonpaſlſed nor, 
But a Deviſec ſhall have it, Nat. br. 121. N, 
; Mich 14 Jac. Ban. Regis , Bayliffs and Burge f[cs 
"» *"Caſe of Ipſwiche ; z for there it paſſcth by the 
Will. 
. - So Bargainee ſhall haye it, Coke 3. part. 24.4, 
Walkers caſe; tor it paſſeth by enru]ment of the 
Dced. 

A is bound to B and his heirs, B dies, his heirs 
ſhall not have debt, Nat,br, 120.1. but the Exccu- 
for 3 but contrary where binds bimſclt and his 
hcirs to B. | 

But 
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Debt. 


But if a penalty be granted to one and his heirs, 
then the heir ſhall have debt, Nat. br.120.M. 11 
Hen.4.84. 28 Hen.s. Dyer 24. pl.149. for that is 
a preſent duty, wherein the heir hath intereſi, 

The heir ſhall have debt for the reafonable part 
of the goods, where the cuſtome gives it him, 

Nat. br. 122. L. for this is a cuſtomary duty, for 
which the Law will give a remedy. 

But if there be no ſuch cuſtome it lies "not, 
Regiſt. orig. 142.B. 40 Edw.3.38.pl.19. 7 Edw, 
4-20. pl.23.30 Edw.3.26.4. ſeton. Regiſt arig.14 1. 

B. for the Common Law takes no ſuch notice of 
the heir, to have any goods as heir. 

For 'the Statute of Magna Charta is but one 
forſpris, aud for that an Action ſhall npt be found- 
ed uponit, vide Lib. Intra. 541. by reaſon of the 
incertainty of the meaning of the Statute in that 
point. | 

But Nat. br. 122, L. Glanuill, Lib.12, cap.20. 

17 Edw.3.9.p1.29. this is by the Common Law. 
quere, 

Euſtome, that the heir ſhall have the principal 
Chattels,8&c. he ſhall have debt for them, 30 Edw. 

3.2. pl.g. 39 Edw.3. 6. pl.24.& fol. gs. plas. 
The Law takes notice, and maintains ancicnt Cu- 
ſtomes. 

Lefſor ſhall have debt for Rent reſerved upon a Leſſor. 
Leaſe at will, Coke 5.part.10. Heafteads caſe, Lit- 
tleton 15. by reaſon of the privity ot the Con- 
trat berwixt the Leſſor and the Leflee. 

And fo for a Leaſe for years, 7 Rich, 2. this 
ſeems a ſtronger.cale. | 

Tenants in Common make a Leaſe rgn1ring 
Rent, they ought to joyn,, Littleton 72. in the 

N 4 Acion 
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Ordinary. 


"__ 
7: 


Phyſician. 


Recuſant. 


Robbery. 


Steward. 


Servant. 


\ 


Debt. 


Aion in reſpe& of their joyning in the Leaſe, 
and fo a joynt' intercſt paſſed. 

The Ordinary ſhall not have debt, becauſe he 
hath not abſolute intereſt in the things of the 
Inteſtate, Coke 9. part. 33. Henſloes caſe, Nat. br, 
120.D. but hathit only as a Conduit-pipe, to de- 
rive it to others to whom the Law direds. 

A Parſon (hall have debt for not ſetting out of. 
Tithes, by the Stat. of 2 Edw. 6. cop. 13. and re- 
_ treble dammages. 

A Phyſician ſhall have debt for Phyſick and 
ict, Lib.Intra.187.B.Se&.1. upon a quantum me- 
rxuit, if there be no ſpecial contract. 
—Recuſancy {hall be pleaded in diſability for ſuch 
Lands and Tenements which axe ſnot ſeized into 
the Kings hands, 3 Jac, cap.'5. in diſability of the 
perſon to ſue. 9 | 

The party robbed ſhall have an AQ 2n again 
the Hundred per le Stat. 27 Eliz.cap.13. 

But he ought to bring his Action within the 
year after the Robbery done, 27 Eliz.cap. 13. 

- And the day of the Robbery ſhall be accounted 
parcel of the time, Paſch. 15 Jac. Com Bau. per 
2 Jullices, aS It ſcems , bccaufe the Law is pe- 
nal. Snere tamen, 

Steward of a Court retained by word for fuch 
a ſum per aznum, ſhall have debt for his ſalary, 
S El:z.Dyer 248. pl.79. Coke 4.part.30.A. 

Servant ſhall have debt for his ſalary, 11 Hen. 6: 
10. pl. 29, upon the contract which created a 

duty. 
One retained in England to do ſervice beyord 
the Seay ſhall have debt in England where the 


rctainder was , Nat. b!, 120, E. and nor. where 
the 


Pet. 
the ſervice is done, becauſe it is beyond Sea 3 aliter 
quere. | 
Servant retained by a Corporation without 
deed;'ſhall not have debt for his ſalary, 4 Hen.7, 
6.. Com.91.B. for ſuch Refainer is 'null in Law, 
and the Servant could not have been compelled to 
ſerve. | | 

One (ole Corporation ſhall not-have a perſonal Succeſſor. 
thing in Succeſſion, Coke 4.. part. 65. A; Fulwoods $917 Corpe- 
caſe, 19 Hen. 6.44. pl.94. 20 Edw.4. 2. vide32 bhts of ps 
' Hen,8. Dyer 48. pl. 14. for perſonal things ceaſe perſon. 
with the perſon. | 

Unleſs the Cuſtome will warrant it, Coke 4.part 
65.4. Fulwoods caſe. Cuftome, if it be noc un- 
reaſonable , makes a Law. 

But a Corporation aggregate, that is, confiſting 
of many perſons, ſhall have an Action for a per- 
ſonal thing in ſucccthon , Coke 4. pert. 65, A. 20 
Edw.4.2, j 

Maſter of an Hoſpita} recovers dammages, the 
Succeſſor ſhall have them, 19 Hen.6. 44. pl. 94. 
for the benefit of the houſe- | 

Abbot recovers dammages i1 battery, 3nd js re- 
moved or created Biſhop; his Succeſſor ſhall have 
them, becauſe he recovered them, but to the uſe of 
his houſe, 22 Hex.6.4. B. for he could ſue in no 
other capacity being a dead perſon in Law. 

A is bound to an Abbot ſole, the Succeſſor ſhall 
have debr, 47 Edw 3.23. pl.$7. the Count, Lib. 
Intra. 179. A.ſed.7. for it was to the uſc of the | 
houſe, | £ 
An Obligation made to Churchwardens, their 
Succeſſors ſhall not have an AGion being their 
Exccutors, for this is but an Office and cannot 


be 


Uke. 


Ourtlarved 
perſon. 


Debt. 


be derived to others 3 but as their Succeſſors ic 
ſeems it may. 2 

If 4 contracts for B with the Chirurgeon for 
ſo much as tocure him, if B die the Chicurgeon 
ſhall.have debt againſt A, for it is a good contrac, 
37 Hen. 6.9. A.Moyle, to bind it. ©. 

If 7 fell a Horſe, and earneſt is given or day 
ſet, 'F hall have debt for the money , 14 Hen.s. 
19.br,Contradl. 15. Coke 3. part. 22: A. Walkers 
caſe, and the loſing of the Earneſt will not avoid 
the Contra, as the vulgar opinion 1s. 

If 7 ſell a Mannor, debt lieth for the money, 
and yet the Vendee cannot enter before livery, 
37 Hen.6,B8.pl. 18.Priſott, upon the Contraft,for 
the Vendee may torce him to make livery. 

The Sheriff ſhall have debt for his Fees , Tris, 
14 Jac. Ban.Regis, Sheriff of London againſt Mi- 
chel , perle Stat. 28 Eliz.cap. 14. for the Law 
creates the duty, when he hath performed his 
office. 

If A gives money to B tocarry to C, yet G 
ſhall have debt, count, Lib. Tntr. 159. ſed.1. for 
the delivery was for his beneht. 

Outlawed perſon ſhall not have debt, 16 Edw, 
44- 7 Hen. 4-2. pl.6. nor other Action ; for he 
that will not obey the Law, ought not to receive 
benefit by it. 


Againſt 


Debt. 


Againſt whom Debt lies. 


An Abbot ſhall be charged for Debt due by avtor. 
him which encers into Religion, Naz. br. 121, O. 


5-Hew.5.8. pl.18. into the houſe whereof he is 
Abbot ; far the perſon himſelf carnor be charged, 
and the Abbor cakes into the Covent com care? 
vi ſua, 

But the 45 Edw. 3.10. fl. 1. to the contrary ; 
quere:; but it ſeems here as not Law. 


If Accountant be found in Arxearages, debt lies Account- 
apainft him 3 for here is a duty created by ad- ant. _f — 


judging him in Arrear. 


Debt at the Common Law ly againſt the ,q,;,;. 
Committees'of the Ordinary 3 but this wzs by the ſirator. 


name of Exccutors, and only for goods which 
came totheir poſſcfhon, 38 Edw. 3.26. 42 Edw. 
3.2, Coke 9, part.3g. B. Henfloes cafe. 

Butby 31 Edw.3. cap. 14. theyare chargeable 
by the name of Adminilirators, inthe ſame man- 
neras Executots are, 38 Edw.3.2.pl.3. 41 Edw, 
3.2. pl. Coke '9. part. 39. Henfloes caſe, vis. by 
(he wing how. 

Pene adminiftravit ſpecial, No.Lib. Txtra.2 69, 
B. a good plea for Executors or. Adminilira- 
tors, 

A Recovery againſt one Adminifirator upon a 
. nibil dicit js no plea indebt againſt all, Hil, 38 
Eliz., Com; Ban. Furthow verſus Furthiw ; 1or 
thcy re all liable, and it may be there was no (a- 
tisfaQtion upon:the recovery. 

If an Adminiſtrator waſte thegoods, and after 
the Adminiliration is diſſolved and granted to 

another, 
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Afﬀiga. 


Joynre- 
Bant. 


Attorney, 


Attainder. 


Bailce. 


Debt. 


annther, D bt lics againſt the former, Coke 6. pare, 
18, & 19. Packmans caſe, for at the time of the 
waſting he was Adminiſtrator : | and chargea- 
ble. | 

A being Executor of his own wrong takes Ad- 
miniſtration, quere how he ſhall be ſucd', Groike 
127. pl.91. It feerms as Adminiſtrator , fon in the 
other condition .he was but a tort Feoffor upon the 
matter. 

Termor aſhgns his term to another, the Leſſor 
ſhall have debt againſt the Atſhgnee , Coke 3. part, 
25.B. Walkers caſe, for by the Aſſignment here 


15a privity created. 


If thcre be two Joynt-tcoants of a Term, the 
one aſſigns to ÞB, the other dies, debt lies for the 
rent againſi the Athgnee , and” the Executor of 
the dead for rent after his death by ſurvivor for 
it ſhall be miſchievous to compel the. Leſſor to 
bring ſeveral Actions for one thing. Mich. 1 4 Fac. 
Ban, Regu, Bayliffes and Burgeſſs de Ipſwich's 
caſc. 

If an Attorney ſuffer another to follow any 
matter jn his name, hz forteits 20 1. and the 


party grieved ſhall have Dcbt per the Stat. of 3. 


Fae, cap.7. This Statute was made to prevent 
tou! practice. 

Dcbt lies againſt a perſon attalinted, Mich, 38, 
& 39 Eliz. Com. Ban. Baniſter & Truſſels caſe, 
No. Lib, Intra.34$.A. Quere, what Artainder; for 
it ſeems not to be general. 

If 7. deliver money to deliver over for Mer- 
chandizing, or to give in Alms, or upon a Condi- 
tion to be pcrtormed to redcliver , if the party 
breaks the truit, debt lies, 28 Hen, 8. Dyer 22, 


PL.135s 


a” Ivf ft gs 


-Debt. 


1.135. 11 Her. 6.39: pl.31. 4 47 "dw3. 9. p1.7 
oo 2 21 Heii:7.-69:'pl. 2.f" its, id. 


anteda. 


_ 


If the husband. give” authority to his wife to. Husband. 


make a Contra ,' he ſhall be charged by the con- 
tra made by her; otherwiſe-not, Nar.br.120.G; 
for ſuch authority makes it his own <ontta@. 

Unleſs it be for Apparel ent for his 
wife, .11 Hen. 6.30.'B. for CE I. 
able, though he give her no authority to contra 
for its 

But unleſs it be converted he {ball not, 7 Eliz. 
Dyer:254. FTI. 27. that is, Apparel neceſſary and 


fitting:for her degree to wear. 
Thehusband alone -ſhall be charged for Ar- 


rearages'of' Rent-ſervice Arrear in his time, Nat. 


br.121.C. Crooke 125. pl.83. for the Land of his 
wife after her death: 


' And fo of a Rent*charge, Coky4. part. 49.B.. 


26 Edw.3.64.. iſſuing out of his wives Land. 

But for an Obligation' made by: the wife afore 
coverture, he ſhall not be charged” after the death 
of the wife, Nat/br.'121: C. 120.F. 49 Edw. 3- 
' 25. B. 20 Hen, 6,22, for that Is but a thing in 
aQion. 


- Unleſs recovery be had upon it - Jating the life 


of the wife, Nat. br. 121. C. for by the recovery 
it becomes a duty. oy 

A woman covert bcitig a fole Merchant , miay 
be ſued in London by the _— of che City 
without the husband 3 but not in*Com. * Ban. ol 
Edwv.4.3. becauſe that Law extends not out of 
the City. 

If Saad his wife covert by the name of = 
witc 
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Conuſor. 


Debt. 
wife (olc are obhged , it lies not-againſt the wife, 
becauſe it isa v5 wbligation, as;to. the wife, 14 
Hen. 4.30.pl.39. @. . 
 Husband ind wife are bound, the husband: a. 
lone. ſhall be ſucd , becauſe it is void againſt the 
wife, 43 Edw. 3.10, pl.31. 45 Edwr 3.11. pl.7. 
3 \Hen. 4+ 1-.pl. 4. but good as to the Hub 
band. 


Debe lies againſt the husband and ' wife, for 
rent upon a.Leaſe made to the husband and wife, 
45 Fdw.3.11. pl.7. in reſpect of the intereſt the 
wife may bave inthe term. | 

So if it be covenanted or agreed that they 
double the rent, 45 Edw. 11. pl,7. for this is, as 
it were a new rent reſerved.  —_ * 

But not if it be with a #omine pare, 45 Edwv. 
T1. 1.7. for then he muſi beld him to the pe- 
nalty, which ſhall not fall upon the wife, Q&. 

When. a woman in debt takes a husband they 
both ſhall be ſued, Coke 5. part. 36. A. 12 Heriqe 
1. pl.1. Nt. br. 120, F. for the marriage makes 
it both their deeds, 

Debt lies againſt a Conuſor \of Statute: Mer- 


' chant, Staple or Recognizance, Nat .br. 122. D. 


Cuſtomer. 


37 Hen.6415- pl.5+» granted by Parliament. 


1t Hen.6.49. pl.7. Coke 3.part. 15. Harberss caſe, 
36 Hen. 6. 2. þ8. 2. 22 Elis, Dyer 369. pl.32. 39 
Hen. 6. 3, pl.5. for here isa duty. vid. axzea. 

Debt lies againſt a Cuſtomer after Liberate de- 
livered to him to pay the ſum tothe party, if he 
hath Aﬀets, Nat.br.121.F. elſe not, 

So afeer a Tallec delivered to pay the party, 27 
Hen.6.9-pl. 1. | 

Soagainſt a ColleGor of Tenths and Fiftecns, 


Debt 


Debt. 


207 


Debt lies agaibſi an; Enfant for *Tabling and Enfanr. 


Apparel, 18 Edw,4. 3. 4. for theſe are neceflary ” A, 


for the ſupport of the Enfant. 

For Rent. upon a Leaſe for years, 21 Hen.6.31- 
B, upon the words yiclding and paying , which 
make it a duty. 

For an Eſcape if he be a Goaler, Dot. & Stud. 
147. B. fos the ſum for which the priſoner was 
committed to him. 

For a thing due to one as Executor , Coke 5. 
part.27.B. Knſſols cafes 


Debt lies againſt an Executor although he be Executor. 


not bound, 45 Edrv. 3.17. pl-4. becauſe he is in 


place of the Teſtator, who was bound, and hath (© 


the eſtate chargeable. 


Debt by the Daughter againſi the Executor of + 


her Father, which had levicd aid to marry her, 
per Wefim. 1. cap. 35. Neat. br. 83. A. & 122.6, 
and had not paid it toher to whom it properly bc- 
longed. 

Debt lies againſt Executors of the Ordinary, 
which will not deliver the Adminiſtration co ano- 
ther, Nat. br. 120: D. Com. 280. A, vid. ante to 
whom they belang. | 

Dcbt lics againſt an Executor of an heir , Lib, 
Int, 172. C. ſei.4. 18 Eliz, Dyer 344+ ul. Is 
wherethe heir is bound. 

Againſt an Executor of a Sheriff, for not re- 
turning a Knight of che Parliament duly elected, 
23 Hen.6.cap.15. for dammages arc to be reco- 
vered, with which the Execuzor is chargeable, it 
he have Aﬀets. 

Debt againſt an Executor. of his own wrong , 
Coke 5. part. 30. Conlters cafe; 33,7 34. Reads 


caſe; 
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; Debt. 
calc 3 for he hath made himſelf liable by meddling 
with the cſtate, which was chargeable. 

And the Count was general, although he took 
Letters of Adminiſtration Ons. Dnere, & 
vid. antea. 

Executor ſhall not be charged. upon a ſurplu- 
fage of an account made by the Teſtator, Coke 9. 
part. 87. A. Pinchons caſe, becaufe the Teſtator 
may wage his Law, 29 Edw. .3.26. 22 Hen. 6.41, 
38 Her.6.6. 14 Hen.6.24. that he owed nothing 
upon the Account, which would have beer a good 
bar to the Aﬀtion. 

Butif an Executor aſſign Auditors they. ſhall 
be charged in debt for the ſurpluſage, 10 Hen.6, 
24- pl. 84. becauſe there they ſubmit to the Ac- 
count, and ſtand upon their juſtification. 

Ft an Executor account before Auditors , debt 
lies for the Arrcatages, 2 Hen.4.13. pl:2, 19 Hen. 
6.5.4. Forteſcue;, fer by his Accounting he fub- 
mits to pay what ſhall be found arrear. 

An Executor ſhall not be charged for Arrear- 
ages found due upon an account before the ſame 
party to whom he is to account, Lib. Intra. 149. 
B. ſe.3. for this is as if no account had becn, 
and is but a voluntary a&, and not bind- 
ing. 

But for Arrearages before Auditors he ſhall, 
becauſe Auditors are Judges of Record, per 
Weſtm:2 Lib. Intra. 149. B. Sed. 5. ce the Count 
there. 

Debt againſt an Executor for Arrcarages of an 
Annuity due in the uſe of che Teltator after it is 

determined, Lb. Intra. 151.C, ſed. 1. 45 Edw. 
3. Execution 71, becauſe then he cannot _—_— 
n 


Debt. 


In Debt againſt an Executor the pleading of. an 
Outlawry in the Tefiator no good bar, 14 Hen. 6. 
14.21 Hen. 6.3. quere, 3 Hen.6.17.for to plead 
it generally is not good', tor it might be reverſed 
betore his death. | 

Buc an Outlawry at the time of the death is a 
g00d bay, or where he wasa Villain to the King, 
8 Edw.4.6. pl.7. Dov. & Stud.11,12. 36 Hen. 6. 
= p1. 38. tor there he dicd in a diſability to 

[2 (or? 

Debt lies not againſt an Executor upon an E- 
ſcape ſuffered by the Teſtator, unlc(s Judgment be 
given againſi the Teltator, 10 Eliz. Dyer 271. 
p1.26. 15 Eliz. Dyer 322. pl. 15. 41 Aſſize 15. 
Coke 9. part. 87.4. for that proves the eſcape, 
and makes a duty to the Teſtator. | 

It lies not againſt an Executor upon a Tailee 
enſcaled by the Tcftator, 12 Hen. 4. 23. 25 Edw: 

3- 40. pl. 9g. for this makes a duty acknowledged. 

It lies not upon a {imple contract of the Telia- 
tor ; but if he plead in barr, and it be found a- 
ezinſt him it ſhall, Com. 182; A. 10 Hen, 6.24: 
for there he wants his advantage which the Law 
gives, and fijands upon his juſtitication. | 

But in London by Cultome 1 Edw. 4. 6. it 
lies. 

Leſſce for years grants his Term, his Executor 
ſhall not be charged for Rent due after his death, 
Coke 3. part.24. A. Walkers caſe 3 tor he died not 
poſſeſſed of it, Duere tamen. | 

Dcbt for one retained according; to the Statute 
of Labourers lies againfi the Exccutor without 
ſpecialty, for the detaines makes the duty, 2 Hen. 
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Goaler. 


Heir. 


ſ 


Debt. 


Goaler refuſing to receive one committed by 
the Colledge of Phyficians forfcits double the 


' _ Fine, per Marlebridge 1,cap.9. ©. the Stat. 


If a man levy Aid for the marrying of his 
daughter , and dies, if his Executors have not 
fufficient, Debt lies againſt the Heir , Nas. br. 83. 
A. per Weſtm. 1. cap. 35. Nat.br. 122. G. for this 
is for the advancement of the Family. 

Debt lies againft an Heir upon the obligation 
of his Father, if he hath Aſets by deſcent, and 
be bound, Nat. br. 120. C,& T1, otherwiſe not; 
for generally Executors are to pay debts. 

But if he alien the Aﬀets before the AGiion 
brought,he ſhall not be charged, Coke 5. part.60, 
A. Regiſt.orig.140.A. 27 Edw.3.7.B. 10 Hen. 4. 
?1.14 19 Hen.6. 46.pl.g5. 42 Edw.3. 10. pl.12. 
48 Edw. 3.32. pl.22. for it was the Latches of 
the party that brought his Action no ſooner. 

Unleſs it be fraudulent to deceive Creditors, 
Coke F. part.60. Geoches caſe ; for the Law will 
not countenance fraud. 

And if they be heirs in Gavel-kind,. they ſhall 
all be charged as one heir, 7 Eliz.239.p1.39. Dyer 
vid, the Count, Lib. Intra. 208.D, 11 Edw.3. 
Debt 7. | 

But if all alien but the eldeſt, he ſhall be char- 
ged ole; for he is chargeable in reſpe@ of his 
Aﬀets. | 

The Count againſt an heir, Lib. Intra. 172. B. 
ſe4.1, No.Lib.126.B. | 

The Count needs not ſhew that he hath aſſets, 
for it ſhall be intended, unleſs the contrary be 
ſhewed, 18 Eliz. Dyer 344. pl. 2. 11 Hen. 6. 2. 
1.6, and if he have not, he may plead ries per 
deſcent. For 


Debt s 


For nothing by deſcent in Fee-ſimple is a good 
bar by him, Lib.Intra. 12. B. Sef.1. the day of 
the purchaſe of the Writ. 

But debt lies not againſt an heir upon a Statute» 
Merchant, Staple, or Recognizance , becatiſe he js 
not bound, Coke 3. part. 15. A. Harberts caſe 3 
but the Lands arc bound , and may be extend- 
cd. 

Goaler ſuffers an eſcape, his heir ſhall not be 
charged, 15 Eliz. Dyer 343, pl.25. for this is a 
perieny wrong, and only dammages recoverd- 

le. 

Grandfather, Father, and Son, or Father and 
his two Sons, or Grandfathers two Sons, who 
have two Sons, the heir mediate hal] be ſued in 
debt as well as it they were imtnediate heirs, 


-22 Dyer 368, pl.14. 7 Eliz, Dyer 239. pl. 39: 


that is, in caſe the heir immediate 'die , for the 
heir mediate is bound by the word Heir. 

A Right ſhall not be Aſſets, for it js a diſpu- 
table ching, and no certaintyotirto be Teduced 
into poTſelſion, 

Diſſeiſce obliges him and his heirs, and dies 3 
this is not Aſſets, for it is but a Right deſcended, 
Paſch. 6. Fac.Com. Ban. Molineux verſus Melineax, 
for his Anceſtor died out of poſlc{fion. 

Right without ap eftate in Poſſciſion , Rever- 
ſion, or Remainder, is not Aﬀecs, until it be te- 
duced into poſſeſſion, Coke 6. part.58, Bredimgns 
caſes, and then it ſhall releaſe to the time of tlic 
death of the Anceſtor. | 

Land in ancient detneſn ſhall be Aſets, 5 Hey, 
4-14- pl. 11. &. ro whom,and where pleadable. 


Copyhold Land is not Aﬀets to the heir; 
© 2 Coke 


2ITI 


War 


What fhall 
be Aﬀers 
to the 
Hcir. 


Debt. 


Coke 4+ part.22.4. for it doth_not deſcend , but 
depends 'upon'the'Lords admittance: | 
If an heir alien boa fide before the Afton 
' brought, it ſhall not be Aﬀets, Coke 5. - pare. '69. 
A. Gooches caſe, 27 Edw.3: 78. -p1.16. 10 Hen.7. 
8. pl.17. 19 Hen. 6. 46. pl.95. 42 Edw.3.10. pl. 
12, 48 Edw 32.pl. 22. Vid. antea.” for A is not 


tied from ({clling the Land. 
If Land deſcend tothe heir, although he enter 


|. is Aſſets, 42 Edw. 3. 10. pl. 12. for he 
might have entered » and may do when he 


will. 

the Grandfather makes a Feoftment in Fee to 
the uſe of the heir of his body and dies, per 26 
Hea.8. the Father enters, and obliges him and 
his heirs, and dies, quere, 182 Marie Dyer 111, 
p1.46. whether the: Grandchild be bound, 

A _Reverlion expeQant upon an cliate Tail is 
not Aﬀets, becaule it lies in the wilſof Tenant in 

-Tail to Jock and barr itat his pleaſure, Coke 6,pare, 
58.B. Bredimans caſe, & 42.4.Mildmays Cale. 9. 
if it be Aﬀets when it happens. Fi 

Franktenement deſccndible expreſs is not Aſ- 
ſets,. Coke 10. part.98. A. Seymors caſe 3 for it is 
an incertain cſlatc. 

Rent-ſeck deſcendible is not Aﬀets until ſeifin 
of it, Coke 6. part. B. Bredimans caſe 3 for before 
ſciſin he hath no eſtate in it. 

If the heir had Aſſets in debt brought a- 
gainft him, and afterwards Aﬀets come to his 
hands, the firſt judgment is no barr of che Adi- 
on, 19 Hen. 6.37. A. Markham; becauſe there 
was no ſatisfaction made , which my now be by 


matter ex poſt fatto. 
| The 


Debt. 


\- The profits taken by the heir at the. time of the 
deſcent are ſufhcient,and if this be ſhewed to the 
Court, and the heir cannot deny it, there ſhall be 
a general judgment againſt him, per Dyer 18 E- 
liz. Dyer 3 44. pl.1. to pay the debr and damma- 
ges qued querens recuperet. 

The heir confeſſes the aGiion, and ſays, that 
he had nathing. but a Reverſion deſcended to him, 
there the: Plaintiff ſhall have judgment to reco- 
ver upon the ſaid Reverlion, and the Debt to be 
levied when it comes in poſſciſion, and the Plain- 
tiff ſhall have a ſpecial Writ of extent, 23 Eliz, 
Dyer 373. p1.14. mentioning the ſpecial matter. 

If «the Father recover, and Error be brought 
2gainſt the Son, and a recovery againſt him, he 
ſhall not render dammages, unleſs he hath Aſſets 
of Land in Fee-ſimple from his Father, | 

If one be robbed, he fhall have debt againſt the Hundred, 
Hundred, per 27 Fliz. cap. 13. antea. 

Debt lies. againſt a Leflee at will for rent f during, Leſſee, 
the. Term, Coke 5. part. 10. antea. Buere, if he 
hold over. 

So againſt a Leſſee for years, Nat.br.120.H. 

And this during the term, Coke 4. part. 
| Or aſter the texm ended by efludtion of time, 
Coke 3, part. 23. B. for rent due during the 
term. 

By limitation ended, 

Common Law, Nat. br.1:0. H. 


By conditi- 
* on in Law, 
or in deed, 


Statute Law, 19 Hen.6.42. A. _—_ 
Nat, br. 120. H. re-entry Coke 3 
part.23. B. Walkers caſe.zo Edw.z. 

( 7.17 Edw.3.48. & fol.73. pl. 107. 
"WJ It 
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14 
Life. 


Ordinary. 


Debt. | 


Tt lies not againſt Tenant for life. fo long as his 
eſtate continues, Coke 4. part. 49.4, 11 Hen, 6.14, 
21.4. viz. fcy rent, for the Land is charged. 

But yet by the Statute, 32 Hen. 8. cap. 37. the 
E xccutors of a Leſſor for life ſhall have debt du- 
ring the eſtate for life , Coke 4. part.” which ſeems 
but reaſonable. ; 

Debt lies not againſt the Maſter up6n the buy- 
ing of the Servant, unleſs it comes-to his uſe or 
by his aſfent, Do#.& Stud. r37. A. for otherwiſe 

It might be miſchieyous to the Maſter. 

Debt lics againſt an Ordinary, when a man dies 
inteſtate, Nat. br. 120. D. Coke 5. part, 83. A. 
Snellings caſe, & 9. part. 39.B. 11 Hen. 7.12. 
5 Edwv. 4.533, Danby. '18 Hen. 6. 23. com. 277. 
S El:z, Dyrr 247. if the goods come into the 
hands of the Ordinary. 

The my adminiſters , and then grants 
Adminifiration, yet debt lies againſt the Ordi- 
nary 3 but it was faid , that ſuch Admijniftra- 
tion ought to be alledged in the Diaceſs of the 
Ordinary, 12 Rich. 2. Adminiſtrator 21, <«þlſe it 
might be prejudicial to the Creditors. 

-» Put note, no Debt lics againſt the Ordinary at- 


_ © fer that he hath committed Adminiſtration to 


another, $ Elis, Dyer 247. pl. 73. vis, where he 
never adminiſters. Sb | 

* Debt was brought againſt the Father for the 
Sons Commors ina Colledge in Oxon , although 
the Father had delivered it to the Tutor of the 
Son, Paſch. g Fac. Ban. Regis, St. Fobns in Ox--- 
ford againſt Brickenuden ; for the Father, and not 
the Tutor, is diable 3 yet quere, for this is not 
uſually praQiſed, | 

ard hes; Debe 


Debt. 21 5 


Debt lies againſt him that becomes pledge Pledge. 
without deed, Nat.br.122.K. 18 Edw.3.13.p1.7. 
Finchden, if the principle pay it not. 

A borrowed of B 2ol.topay it at Michaelmas, 
at which day D prays B to take him for his 
Debtor, and he gives him day over, and D ob- 
liges him to pay it by one Tally eoſealcd ; Debt 
lies not againſt D, becauſe A was not by this dil- 
charged, 44 Edw.3.21.pl. 23. and fo he may 
—_— one Debt twice, if D ſhould be chargeas 

le. | « 
A Purveyor contraQts for fat wares for the King, Purveyor. 
and makes a Bill of receipt to the uſe of the 
King, and for this obliges himſelf to pay it, but 
ſeals it not 3 he ſhall be charged by Aſumpſit, and 
the King by Debt, and by no other way , 8 Eliz. 
Dyer 230. pl. 56. inan AQtion upon the Caſe up- 
on his promiſe only 3 for it is the Kings Debt, and 
not the Purveyors. 

Debt lies againſia Receiver, which takes more. Receiver. 
than he ought, per 7 Edw.6.cap.6. Lib.Intr, 191, 
B. ſeF. 1. com, 201, Stradlings caſe; for that 
ſhall be accounted money borrowed only. 

An Abbot ſhall be charged with the borrow- Succeſſor. 
ing of his predeceſſor , if it come to the uſe of 
his houſe, Nat.br.121,K, Lib, Intr.152.4. ſed.1. 
but not otherways. 

The Count ſhall be general. Coke 7. part.ro.B. P. H 
Ughtreds caſe; and he nceds not ſhew it, for it ſhall Y 
be ſo intended. 

Precipe ſocietati Lombardioruam London merca- 
torum de Florentia, and this was good, 19 Hen.6, 
80. pl. 11, for they are in nature of budy Polj- 


tick. 
O 4 Dcbt 


Societye 


216 


Sheriff 
Under- 
Sheriff. 


Outlawed 
perſon. 


Bailmenr. 


; Debt. 


=3I 


Debt upon an eſcape of one in execution upon 
an account, it lies per Veftm.2, cap.11. and as of 
the Debtor, per I Rich.2.cap.12. 

For not returning a Knight of the Parliament, 
per 23 Hen.6.cap.15. the Count com.118, Buck- 
teys caſe, Lib, Intra, 186, A.ſeF.1. autea, for the 
penalty given by the Statute. 

A Sheriff takes an obligation for Appearance 
of the Defendant, which doth not appear ; yet 
debt lies not againſt the Sheriff by the Plaintiff, 
Thin. t3 Fac. Com.Ban, if he return a Cepi 3 bue 
an Acticn on the Caſe lies, and the Sheriff may 
bring his Action upon the Bond. 

It lies againfi' a perſon Outlawed, Mech 38 & 
39 of Eliz. Com. Ban, Baniſter verſus Truſſel, Ne. 
Lib.Jatr.248 4.7 Hen.6.10, ,for another debt,orx 


in another Action. ©. 


For what things Debt lies, 

Tt lies for money lent to another, Nat. br. 119. 
G. this moſt properly. 

For a Horſe lent till ſuch a day, and then to 
oive TOLL. for him, or the Horſe: after the day 
debt lies for the one or the other,Nat.br.121.B.at 
the ele&ion of the Plaintiff; but before the day, 
or at it, it was in the Defendants ele@iion. 

A borrowed money for the Servant , Debt 
lies not againſt the Maller, unleſs it came to his 
uſe, or was borrowed by his aſſent, Dod. & Stud. 
137.A. antea. 

Upon a delivery to redeliver debt lies, if jt be 
not redetivered .28 Hen.8.Dyer 22.pl.,135.11 Hen. 
6.39. pl.31. a Aa alchovgh the Reccipt 


be not by dee 
Upon 


Debt. | 217 
Upon a delivery to redeliver over to another, if 
it be not performed, debt lies, '28 Hen: g. Dyer 
22. pl. 135. 11 Hen. G6. 39. pl. 31. 42 Edw. ,g. 
pl.7. Mich, 40. 41 Eliz. com. Ban. Britons caſc : 
for no property was altered. 
But 6s Hen. 4.8. pl. 33. if A. ought to pay an 
Annuity in fee to B, and deliver money to C. to 
pay it to B. yet B. (hall. not have dcbt againſt C, 
for there-is no truſt or privity between them. 
Leaſe for life of another debt lics not for the: Contra8. 
Rent during the term. Coke 4. part:49. A. Ognels 
caſe, vid antea. it lies by ceſty que vie. 
But by the 32 Hey. 8. cap. 37. the executors 
or adminiſtrators ſhall have debt during the cltate 
for life, Coke 4. part 49. A. antea, 
But after the ellate ended, debt lies, Coke 4. 
part 49. A. for then there is no other remedy. 
So it is by the death of the Lefiee, Coke 4. py 
49. A. antea. 
Or by Limitation of the term. 
. Cindeed,39 Edw.3.22.pl.11. Nat. br, 
Or by con- ) 12. H. Coke. 23. B. 6 Hen. 7. 3.30. 


dition, Edw, 3. 7. Antea. 
in Law, \ Statute Law./19 Hen. 
| ) Common Co A, 
Law, waſie. 


Leaſe for years by a Bayliff the Maſter ſhall 
have debt for the Rent, Lib. intra. 174. D. ſed.3.. 
for it is accounted the Leaſe of the Maſters for no 
intercſt paſſcch from the Bayliff being but an in- 
lirument only. 

A Corporation made a Leaſe for years rendring 
fo P. io /. at Mich. or 20 days after, after verdict, 
it was moved in arreſt of judgment thas they 


ſhewcd 


Agiſiment 


Marriage- 
money. 


Debt. 


ſhewed not the deed, ſed non allocatur, becauſe it 
was after verdi&, and fo the Leaſe was found, 
2 good, although they had brought debt for the 
rent due for 6 years ended at Mich. to P. and not 
20 days after, for the rent was due at Mich. Mech, 
9 7ac. Ban. Regs. Baldry. defendant in; debt by the 
Corporation ot Brewers. | 

Bargainee of a reverſion , in debt for rent, 
ought to ſhew in what court the Deed was en- 
rolled , Mich. 9 Jac. Ben, Regis, Welby & Pur- 
ley. by which the reverſion was granted 3 for 
the enrolment is traverſable, and muſt be punu- 
ally ſet forth,” and the enrolment may be in divers 
places, for that the debt cannot take notice 
where. 

Debt lies for the agiſtments for Cattel for (o 
long time as they went in ſuch Lands, Lib. iutra. 
150, A. ſed. 1. count Lib. intra. 151, A. ſed. 1. 
but then he muſt ſhew the certainty of the"time 
and ſum. | 

A. promiſes 2 © l.to B. to marryhis Daughter 3 
B. ſhall have debt, Nat. 129. K. count Lib. intr. 
178. A. ſed_1. 37. Hen. 6.8. pl. 18. 16 Hen. 3. 
prohibition 2 2.for the conſideration creates a duty 
if performed. 

But if he promiſe 201. in marriage with his 
Daughter, he ſhall not have debt, but ſhall ſue in 
court chriſtian, Nat. br, 50. S. 16. Hen. 3. pro 
22, vide Regiſt. 46. B. Q. differentiam, 1t ſeems 
becauſe no Money is promiſed him. h 

But if it be by deed, then it is otherwiſe 3 ſee 
45 Edw. 3. 24: for the Deed is triable at the Law, 
though the Marriage be not, but in the Spiritual 


* Court. 


Braon, 


Debt. 219 


Braflon. Lib, 5. cap. 16, Sic de rebus datis Regula. 
vel promiſfis ob cauſam matrimonii principaliter, & 
fic de rebns que acciduut matrimonio z ut fi pecunia 
promiſſa fuerit, ob cauſam matrimonti, quia ejuſ- 
dem juris id eft, & juriſdidionis eſſe debet acceſio- 
rium cufus eft principale.The Marriage is the prin- 
cipal, and the Portion the acceſſory. 
"Upon Partition betwixt two , one promiſeth partition. 
the other 20/7. for cquality of partition, debt lies 
for-it, Nat. br. 122. H. 14 Edv. 3. Debt. 137. 
if it be not paid, for the promiſe upon the parti- 
tion made ita Duty. 
. If a perſonal thing be leaſed, rendring rent, Rentupon 

debt lies for it,Coke 3. part 22.A. Walkers cafe. as a'perſonal 
a Horſe, Sheep, or the like, the Joan implics a *"# 
duty upon the contra. 

An Attorney ſhall have debt for his fees, and $2alary. 
for fees of counſel, and coſts of ſit, Nat, br.12 1. 
L. Count Lib. intra, 202. B. ſedi. 6. vid. ante, 

A Conf llor ſhall have debt for his fees, 3 
Hena.6. 33. pl.26. 31 Hen. 6. 4. pl. 6. but then 
he ought to count that he was of his counſel, or 
was ready, 37 Hen. $8. B. 9. for a Counſellors 
fee is nor certainz and is rather honorarium than 
mercenarium, 

But 31 of Hen. 6. 9. B. Forteſcxe. Serjeant at 
Law ſhall not have debt for his fees, and is not 
bound to be retained without. ©. for he is bound 
to be of counſel till he receive his fee. 
A Servant ſhall have debt for his falary, Coke $:ryant, 
9. part. 87, 3 Hen. 6, 42. 11 Hen. 6, 48. al- 
though it be to do his ſervice beyond the ſea, Nat. 
br. 120. E. for the labourer is worthy of his hire 
whereever the work be done. And beyond fea it 

is 
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Surgery. 


Tabling. 


Debt. 


is dane with more hazard to che oven, 

The Count, Lib. intra. 201. D. ſed. r. 

Steward of a Court retained by word ſhall have 
debt, 8 Eliz. Dyer. 248. pl. 79. Coke 4+: part, 
30. 4. for his ſalary. 

Count for a Chaplain for his fee promiſed, Lib. 
mntra. 153. B. ſed. nn, 

. Count for a Prieſt , Lib. retained circa ſacra, in- 
tra. 2032, Þ, ſef.5. 

Count for one AIP? G&c. Lib, tutrg. 203. B. 
fed. 12. vis. a fervant according to the Stat. 

"If I. promiſe to a Chirurgeon - 40 F. to cure B, 
he ſhall have debt, becauſe it is a good contra, 
37 Hen. 6. 9. A. Moyle. for it arifeth from chari- 
ty, and is tor the preſervation of man. = 

D:bt lies againſt him that tables with me,., 27 
Eaw. 3. 87.p1.37. 9 Edw.4. 1. The count 1b. 
intra, 153. B. fel. 10. & 177. D. ſed. 1. viz. 
vpon a contr:Ct 2s. a ſojourner,. but not as 2 guelt 
as it ecms. ©. tamen it got upon a quantum me- 
rait, 

Goaler- (hall have debt for tabling of a  priſo- 
ner, Coke againſt the priſoner, 9. part, 94 « 28 
Hen. 6.4. pl. 21. 

Inn- keeper (hall have debt for Lodgingor Vi- 
Gtual, 39 Hex.6. 18. ph. 24.. provided for his 
Gueſts ;" for here the Law makes the contract, 


aw rg A Phylician (hall have - debt for tabling and 


}hyftcl 


< 


Fi 


Tay jor? 


phytick, Lib. intra. 187. B, ſe. 1. vide the count 
there, upon a quantum meruit, it there be no ſpe- 


* cial opt. 


It 1. put my Cloth toa Taylor to make a gar- 
ment, he, viz. the Taylor, (hall have a ſpecial at- 


cy for making the garment » for the putting of 
the 


Debt. 


the cloth is a ſufficient contra in Law, Coke 8. 
part. 147. Carpenters caſe, to bring the action 
upon / 

But not-a general action of debt without de- 
claring upon a contra& in deed, bid. 


If I els a Mannor, Debt lies for the money, Vendition 


yctT. ſhall not have it before Livery, 37 Hey. 6. 
8. pl. rs. Priſot.. ©. for before the Livery the 
contraQ is not perfect. 

I bargain for a Horſe, Debt lies for the mo- 
ney,. 14 Hen.$, 19. br. contract, 15. Coke'4. part. 
94. B. Slades caſe. upon the contra in Law. 

If a man makes an obligation for a Debt due by 
contra, debt lies nct upon the contract, Nat.br. 
121.M. Coke 6. part. but upon the Obligation 
for by the taking of it the contrad is gone. 

Becauſe the obligation drowns the contradc, for 
the obligation is of a higher nature. | 

Upon an emiſſet ſeveral ways, the count, Ns. 
Lib. iatra. 125.B. 


2St 


If 1. give authority to my Bayliff or Servant $eryanc. | 


to buy for me, debt lies againſt me , Nat. br. 120. 
G. Dod.'& Stud. 137. A.6. Eliz. Dyer. 130. pl. 
56. 2 Rich. 2. Debt 13. otherwiſe not ; but with 
my authority the act of the Bayliff or Servant is 
accounted the Maſters aQt. | 

And fo if he bought it without command , if 
it come to the uſe of the Maſter by his aſſent, 
Dea. & Stud. 137. A. for the aſſent afterwards 
doth make it his own a& ab initio. 

And likewiſe if he bought it in his own Name, 
and it comes fo the uſe of his Maſter, it lies againſt 


his Maſter, ibidem. for the Maſters maktg uſe. 


of it ſhews his aſſent, and that it was for his bene- 
fit. So 
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Wife. 


y\.2 < 


Debt. 


So if the Bayliff which uſed to fell, fold a 
Horfe for twelve buſhels of wheat, this is good, 
and the Mafier ſhall have debt,27 Affis. p1:5. for it 
is accounted the maſters (alc: 

The Seryant ſells, the Maſter agrees, this is 
the ſale of the Maſter, and debt lies. 27 Hex. 8. 
25. B. Fichams. otherwiſe not, except he ulcd to 
ſcll; forit is not incident tea ſervant , as a fcr- 
vant only, to buy or fell for his Maſter. 

A Factor receives money, and gives a bill of 
exchange , if the Maſter accept the Bill, by it he 
becomes debtor by the cuſtom of Merchants. Trin, 
43 Eliz. com. ban. per legem mercatoriam, and 
for the advancement of Trade. 

The wife buycs a thing, the husband agrees, 
this is the erpption of the husband. 27 Hen. 8. 
25. B. Fittiams. but if he affent not , he is not 
bound, for ſhe is no more than a ſervant in this 
refpeR. 


Voluntary One condemned taken in Weſtminſfter-Hall, kept 
per Crier. þy a Crier aſſigned, which ſuffers him to eſcape, 


Sheriff. 


x 


debt lies not, 1. becauſe it was no priſoner; 2. 
becauſe he had no command by Writ, 33 Hes. 6. 
55-pl. 50. and ſonot chargeable by Law ; for he is 
not an Officer to ſuch intent. 

If a Prifoner eſcape by affent, although the 
Sheriff take himagaio,yyct debt lies. Coke 3. part 
44. Boytons caſe. 15 Hen. 4. 10. viz. affent of 
the Sheriff or Gaoler 3 for thereby the debt is 
diſcharged as to the priſoner. 

Unleſs the Sheriff brought one per habeas Cor- 
px, then it he had him at the day, it ſufficeth. 
Coke 3. part 44. Boytons caſe. yet he ought not to 
ſet him at large in the mean time. 

Unlcis 


| 


Debt. 

Unleſs the party be in execution, Coke 5. pare. 
89. Froſts caſe. 7. Hen. 4. 30. for then debt lies 
againſt him 3 but if it be but upon mean proceſs, 
an aCtion of the caſe only lies to recover what the 
party is damnitied. 

Or upon a capias ad ſatufacieudnm, although 
the Writ be not returned. Coke 3. part. 52. Rig- 
wayes caſe. If the party be takenupon it; for 
then he is in cuſtody. ; 

And ifit be returned, and he had not the body, 
debt lies, 7 Hen. 4. 11. br. retorp 107. for it 
ſhall be intended that he let him eſcape. 

A writ of priviledge for a Burgeſs of Parlia- 
ment, the Sheriff ſuffers him at large , debt lies 
not, 36 Hen. 8. Dyer 6. pl. 17, 1 Fac. for this is 
but a mean proceſs, ; 


If one be taken by a capias utlagat. after the Negligent 
year and eſcape, debt lies. Coke 5. part. 89. Froſts eſcape per 


caſe. $88 B. Garnons caſc. vide 7 Hen. 6. 5.infor- 
gery ; for the proceſs is well executed as to the 
Sheriff, and he ought not to ſuffer the eſcape. 

The ancient Sheriff makes no mention of one 
in execution in his indenture delivercd to the new 
Sheriff, of priſoners in his cuſiody ; this is an c- 
ſcape in the old Sheriff, but not in the new for 
the new is not charged with him : but if the old 
Sheriff die, the other ought to take notice of the 
priſoners 3 but if the eſcape be in the vacancy, viz. 
before the new Sheriff is elected and ſworn , debt 
lics not. Coke 3. part. 71 & 72. Weſibyes caſe. 
10 Edw. 3. 375. pl.28. for before he was not 
chargeable, for he was nooffender in Law. 

It one be in execution, yet debt lies againſt the 
Sheriff, 7 Eliz. Dyer. 241-pl. 47. 16 Edw.q 3. 
pl.7. Q.deboc.” The 
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224 Debt. | 

The Plaintiff and chief Juſtice 'sfſent for one 
time that the priſoner ſhall goat large, and af- 
ter he ſuffers an eſcape, debt lies. 16 Eliz. Dyer. 
275-p1.46. forithis was not a tinall diſcharge of 
the priſoner. ©. . | 

A capias upon a recognizance in Chancery, ' the 
"party taken eſcapes, debt lies , Coke -8. part. 142, 
Drauries caſe; tor this is in nature of an execu- 
£10n, . 

The Writ was that 6 were in execution and 
eſcaped, and the doubt was whether they might 
count for one only, and by the better opinion it 
was good, Crooke. 26 Hen. 9.67. pl.11. 9. 

Marſha If one be Marſhal ot the priſon, whether it be 
* byrightor wrong, debt lies againſt him, 39 Hen. 
6. 33. A. fox the Plaintiff is not to examine his 

Title. 

Count that he was in execution in C,and remo- 
ved to the upper Bench priſon, and committed to 
the Marſha), which ſuffers him to eſcape, debt 
lies, 38 Hex.6, 28. pl. 10. for it is all one as if 
he had been originally committed thither. 

Deputy. Deputy of a Marſhal ſuffers an eſcape , debt 
lies againſt him, 11 Eliz. Dyer. 278, pl. 5. vis. 
the Marſhal himſelf. © ©. if not againſt the De- 
puty-. | 

Debt lies againſt a Mayor of the Staple upon a 

Mayor de recognizance taken before him. 5 Hen. 6.11. Hen, 
" 6. 49. B. 12 Hen.6, 2. pl. 9. it he ſuffer the 
Priioner to eſcape. 

The count, Lib. intra. 171. D. ſeF.s6. 
Lord 4 Dean and Chapter of Pauls having return of 
Franchize Writs, and making a Bayliff that ſuffers an eſcape, 


Adion lies not againſt the Dcan and Chapter, = 
ca ute 


Debt. 


cauſe they are not Bayliffs, Paſch. 14 Eliz. Com 
Ban. but againſt the Baylift, for he is the Officer 
the Law'takes notice of. ©. tamen. 


;For a Nomine pzne granted, this is caſual; yet Grant pes 


225 


debt lies for it, Nat. br. 120. M. 2 Hen. 8. $. Dyer, nalty. 


24, pl.149 for it js a duty «b origine, if for- 
feited. 

And this is but hac vice, if there be noother 
words to ſhew the continuance of it, 32 Hen, 6. 
10, A. Billinge. | 

And fo upon any grant bac vice certain or un- 
certain, ©, 


2. Annuity or Rent-charge granted for years, Annuity, 


debt lies not during the term. But the 5 Edw. 4. 
42 B. dcbt lies ;. and it ſeems this is Law 5 if it: 
lie not, it ſeems it is becauſe the . Grantee may di» 
ſirain and charge the Land. 

' But againſt'a cuſtomer it lies, if it be to be paid 
out of the cuſioms of Londox after delivery of a 
Libergte, Nat, br, 121. F. for then it is a duty ve- 
led. | 


It lies for Executors or adminiſtrators of the. 


Grantce per Stat, 32 Hen. 8. cap. 37. viz.of an 
Annuity or Reat«charge. 

And after the term ended, it lies for the Gran- 
tee, Lib, Intra. 151.C. ſef;1. for then there is no 
other remedy for it. 


3. Annuity for life, debt lies not for this du- non 
1 


ring life, 19 Hen. 6. 42 A. 37 Hen.6. 35. A. But 
a Diftrefs ora Writ of Annuity, and the Land is 
chargeable. 
But againſt a cuſtomer it lies, Nat. br. 121, F, 
antes ; tor his perſon is chargeable ratione officiis 
Alſo if a Parſon os Prebend,#ec.hath ſuch annuj- 
P ry 
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Annuity 


- Rent 1n not, Coke 4. part, 48. B: 6 Hen. 447. ph 33. 
ce, | 


Debt: 


ty and reſigne or be diſpoſſeſſed, it lies for the 
arrerages, Coke 4+ part. 48. B. Ognels caſe. For 
by his rclignation it is mecrly a perſonal thing , 
and the Land is not chargeable. 

So his Executors ſhall have debt by the com- 
mon Law, Coke 4. part. 49. A 22 Eliz, Dyer. 37, 
pl. 62. Coke 10. part. 61.B. For it is accounted 
part of the Teſiators perſonal eliate.. 

. But if it be a Rent-charge feck or ſervice, 
debt lies not for any fo long as the Eſtate 
continues, Coke 4+ part. 49. A. Ognels caſe, For 
there the perſon is not chargeable. 

_ Although (it have continuance: but to a ſpecial 
intent, Coke 7. part. 39. B, For the Law takes 
not notice of ſuch intents, but looks on it as ups 
on 2 continuing Eſtate. | 

But after it be determined , debt lies for the 
party or his Executor, Coke 4. part. 49. Ognels 
Calc. Nat. br. 121..E, Coke 4. part. 49. 'Ognels 


caſe. 27 Hen. 6. 1. þ1. 4. becauſe the realty is re-- 
ſolved into the perſonality, and fo the perfon. 


chargeable. 

4. Annuity in Tayl general or ſpecial , debt 
lies not during the annuity , Coke 4: part. 48::B; 
for the former reaſon. 

So of a Rent-ſeck , ſervice or charge, vid.an- 
7ea. | 
But if the eſtate be determined , quere at the 
common Law. = 20 

| But by the 32. Hex. 8. cap. 37.'the Executor 
or Adminiſtrator ſhall have debt for the Arre-- 
rages. I 
Annuity in fee during the annuity , debt lies 


Unleſs 


Debt: 


Unlcfs it bein a ſpecial caſe, as when a Parſon 
or Prebend reſignes, Coke 4. part. 49. 4A. Nat, br. 
121. D. 19 Hen. 6. 41 & 42. Nat. br. 121. H. 
antea. For there the eſtate is determined as to him 
that relignes. . 

'So if. .a Parſon dies, his Executors ſhall. have 
debt , Nat. br. 120. L. Coke 4 part. 49. A. 37 
Hen.'6. 8. pl. 18, For there is no ether remedy 
for to recover it. 
| And by the 32 Hen 8. cap. 37. the Exccutors 
or Adminiſtrators of every one ſhall have debt. 

But after. the Annuity determined every one 
ſhall have debt by the common Law. Coke 4. part 

49- bn 45 Edw. 3e 45- Execution 7I. 
'*Parliament. 


Superior Ban. Regu. 
152 J Chancery. 
InCourt of Com. Bay. 
Record. Exchequer. 
| Preſcription, 
| | . Inferior by pg Cuſtom. 
£ | | Patent; , 
> )Common- 
n : C Right, 
E © Court Baron %*s Principal). 
E County. JFor dammages. 
= Ancient { and loſſes. 
| Not of Record, < Demeſn. > For Fine, or A« 
Saks in any merciament. 
| Mannor. 
Marchant, 


Out of  Sta- Staple. 
Court ) tute C According to 
23 Hen. 8. 
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Debt. 


Recognizance, 
Account at common Law. 
Arbitrement. 
By Law or Ordinance. : 
Salve If a man brings debt upon a recovery in com. 
0 -\ Ban.he ought to bring it in Middleſex, where the 
debt for Record is , becauſe it is the Original, upon the 
the prin- which the Action is brought ; but a ſcire facis 
Clpale to execute a Judgment ſhall be where the origi. 
nal Acton was brought, becauſe it ought to fol- 
low it. Hil. 9 fac. Ban. Regis, Muſgrave verſu 
Wharton, for the ſcire facias is in purſnance of it, Þ . 
and to have execution upon it. FE 
Upon Arrerages recovered in a ſcire facias up- 


3 a5 


i ona Judgment inAnnuity brought againſi the pre- 


deceſſors , debt lies upon it, Nat. br. 122. E, 22 
Edw, 4. 1. pl. 6. for by the recovery it is become 
| a Duty. 
if A Dcbt was recovered in a Court of Pypow- 
ders, and debt brought upon it in com. Ben. ſuper 
zenorem recordi, and good, 7 Hen. 6. 19. There- 
cord muſt be mentioned in the Count. 

If a man recover dammages in waſte , he ſhall Þ& 
have an aQiion of debt for the dammages, Nat. br, Þ- 


For dam- 
ages and 


197. C. ſed. 15. tor the recoycry of them hath - 
made them duty, FF 


Hen. 6.29. pl. 23. but then this debt ſued for F. 
ought to agree with the Record. See the count 
Lib. Intr, 194. D. ſed. 7. 

So for dammages in a Mort-daunceſter,46 Edw, 
3.25- pl. 10. | 

It the Plaintiff in com. bas. is non-ſuited , and 


Wl the 
fk 


FO LS 
I _ 


the 


Debt. 229 


the Record removed by Writ of Error before the 
Colts paid upon the Nonſuit, the Defendant in 
the Writ of Error 'ſhall have debt for his coſts , 
29 Hen. 8. Dyer 32. pl. 5. for the Law makes 
them a duty. 

Dammages recovered in ancient d.meſne, and 
the tenour of the Record was removed by Certiv- 
rari, debt lies upon it for the dammage, 39 Hex. 

6: 3- pl. 5. count Lib. intra. 195, C. ſed. 11, 
for they are become a duty. 

Da3mmages recovered before theMayor of Hull, 
debt lies there, 11 Hez. 4.12. but not in ano- 
ther Court. | 

Debt lies for a Fine, Coke 8.part.41. B. Greifleys pie, 
caſe. 7 Hen, 6. 2, Bo 2, What tine and where. 

Debt lies for an amerciament ina Leet, Lib. Aamercia- 
Intra 151. B. ſed. 1. 23. Hen.s. br. Leet, 37. ment. 
The count Lib, intra. 151. B. forit is a duty. 

Debt lies in a Court Baron, No. Lib. intra, 118, 

B. ſed, r. for a debt grown due within the juriſ- 
diction thereof. 

Debt lies upon a Statute Merchant, or Staple, Juq gment 
according tothe Stat. 23 Hen. 8. Nat. br. 122. C., out of 
11 Hen. 6.49. pl. 7. for the Statute makes it a Court a3 
duty. Statute, 

Debt lies upon a Recognizance it ſelf, Nat, Recognt- 
br. 122 C. 11 Hen. 6e49, pl. 7. Eliz. Dyer ances 
306. pl. 63. The count Lib, intra. 192, B. ſed, 

I. foritisin the nature of a Judgment. 

Or upon the tenour of the Recognizance, 

39 Hen, 6. 3. pl. 5. 22 Eliz, Dyer. 369. pl. 
2, 

F So upon a Recognizance taken before the Mayor 

P: 3 of 


220 De#rt. | 
of Hall, 36 Hen, 6.2. pl. 2. In Hull, 2. if clſe- 


where. 

' Debt brought upon a Recognizance aſter the 
Recognizance taken, and afore the enrolment of 
it, and good, Paſch. 43 Eliz. Com. Ban. For the 
Enrolment makes not the duty. * 

Account Debt lies upon Arrerages of Account at the 
atthe com Common Law , the count Lib. tatra. 149. A. 
mon Law. 9"IY | | | 
Alſo a Bayliff ſhall have debt upon the furplu- 
ſage of account, Nat, br, 121. 1. 38. Hen. 6.5, 
19 Edw. 2, Dcht 176. againlt his Maſter, for the 

Law makes it a duty in the Maſter. 
He ought to count the place and day where the 
Auditors were aſſigned, Hil. 32. Eliz. Com. Ban. 


Lord Dacres caſe. before whom accompted, and 
the Accompt ſiated 3 for they are traverfable. 
But if the Lord will not hear his Accompt, he 
; hath no remedy 'for the ſurpluſage, 7 Edw. 3.12. 
| | per Herle, For then it appears not whether any 
thing be due to him or not. \ 
But it lies not by a Receiver, 38 Hen. 6.5; pl. 
T4. Mich. 12. Jac.Ban. Regis. Counteſs de Suf- 
T- folk verſus Floyde. For a recciver' is not to lay 
out for his Maſtcr. EI 
But a receiver for Merchandize ſhall have it, 
38 Hen. 6.5, Prifott & Moyles, becauſe he re- 
ceives it for &© be employed, and the Maſter is 
to ſtand tothe gain and loſs if there be any. 
Arbitre- Debt lies upon an Arbitrement,Nat. br. 121.G, 
ment. - Cokeg. part. 92, B, the count Lib. intra. 153, C. 
ex ſea. 1, For an Arbitrement is a judgment by con- 
fent of both partics, and by it a duty 1s crea- 
ted, LES 
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- Debt lies upon an Ordinance, or by- Law, Coke By-laws 

5. part. 64. A, Q. What Ordinance, — 
A Pain is laid upon one in a Leet to reforma 

Nufance, and afterwards it is: preſented that it is 

not done, the Lord ſhall have debt, 23 Hen. 8. 

br. Leet 37. for the ſame, fort is a duty conci- 

tionally upon the non-feafars. | 


For a Penalty inflied upon one in Lordon 
per the Common Council, debt lies for it in 
Ban, Regis, Mich. 9. Jac. Ban, Regis. by the 
cuſtom of the City, as it ſecms. 


Debt lies for the Daughter for Ayd to mar- Matterin 
ry her, Nat. br, 83. A. & 122. G. vid. antea. 129 or 
For the Aydis for her advancements 


A man having an Annuity: ot the King, dc- por an 
livers a Writ to a Cuſtomer to pay it , wh? Anuuity 
hath aſſets, he ſhall have dcbt, Nat. br. 121. againft a 


Cuſtomer, 
F. againſt the Cuſtomer, elfe not. 2c. after 


So if he deliver a Tally to a Cuſtomer. 27 delivery 
Hen.G6. 9. pl. 1, For that is a ſufhcicnt war- ag Ez0%e 
rant tohim to pay it. oY 

So if he deliver a Tally to a Collector of 
Tenths and Fifteens, 37 Hen. 6.15. pl. 5- for 
the ſame reaſon. 

Dcbt lies pro rationabili parte boyworum, where FEE We 
the cultom gives ſuch part, Nat. br. 122. L-3 ,;;; _ 
Edw, 3. Debt 156. for him that is to have fuch te $9zorurs 
Part, 


The count was that the Son or Daughter 
which is not hcir, nor preferred in the life of the 


Father ſhall have a reaſonable part, and _ the 
P 4 things 
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For a re- 
lief per 


Debt. 


things to the value, &c, Lib. intra. $64. B. 
ſed. 1. The valueis to be ſhewed to reduce it to 
a certainty. 

But ſhall not have this Writ, but where ſaci 
cuſtom is , 40 Edw. 3. 38. pl. 13. Mowbray. 7 
Ed. 4. 20. pl. 23. for the common Law.takes 
no notice of ſuch reaſonable part. 

For it cannot be founded upon Magna Charts 
cap. 8. becauſe it js but only forepriled, Regiſt, 
orig. 141. B. 30 Edw.3. 26. 4. Seton, and not 
ordained or enacted, 

But other Books fay it lies at Common Law, 
Nat. br. 122, L. Glanvil Lib. 12. cap. 20. 17 


.Edw.3 9g. pl,29. 9. tamen; for cufttom makes 


Law1n many caſcs. 

And the account is upon the Common Law, 
No. Lib, intra. 565. A. ſet, 2. viz, per legem 
terre, 

So debt lies where the cuſtom is that the heir 
ſhall have the principal goods, 30 Edw. 3. 2.pl. 
9. 39 Eaw. 3.6. pl. 24. & fel. g. pl. 15. tor 
thercby they are aduty velted in him. 

E xecutor ſhall have debt for a relief, becaufe 
it is but an improvement of a rent-ſervice, Coke 


Exccutor. 4+ part. 49. B, 34 Edw, 1. Avowry, 233. 11 


Hen. 6. 15, pl. 4. and is not a rent-ſervice. 
And it is a chattcl to the Executor, 34 Edw, 
3. Ayiwry, 233. and ought to be aſſets in his 
hands, 
But the Lord ſhall not have debt, Coke 4. 
part. 49. B. 7 Hen. 6, 13, For it is no Chattel 


tothe Lord, 34. Edw, 1. Avowry 233. 
Toll 
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Debt. 


233 


Toll ſhall be recovered by dcbt, 20.Hen. 7.1. For Toll. 


pl.2; but vide librum & quere,, for it ſeems it is 
2 duty certain. 

Debt lies for Eſcuage aſter that it is afſciſed per 
Parliament, for then it is a duty certain, Crooke : 
133- pl.111. 

Debt lies upon a ſimple Obligationz Count, 
Lib.Intra.178.B. ſed.x. for there is a duty cer- 
tain. 

Or upon an Obligation with a Condition. 

Vide per Attorney vel ſervientem ad legem, fol. 
174-D. Sed.5& 6. 

Dcbt upon a Bill to _ within a month after 
that the Plaintiff ſhall come from Feruſalem, he 
needs not givenotice to the Defendant of his re- 
turn, becauſe he is bound to pay it at his peril, 
Hill,g Fac. Ban.Regy, Edmonar. 

Obligation with condition to perform Cove- 
vants, No. Lib. Intra.130o.B. Sec.1 4. 

Obligation to diſcharge and fave harmleſs the 
Sheriff of all eſcapes of perſons in Execution, a 
good breach to (ſhew that one was in execution, 
per Capias,Fe. and that he ſuffered him to goat 
large 3 without ſhewing , IT. that he was at 
large ; 2. without giving notice of it, and re- 
queli to fave him. harmleſs, 3. without ſhewing 
that the Capias was returned; Trin. 12 Fac, Com, 
Ban.Norton vcrfus Smyth, for the Capias (hall be 
intended to be well executed. 

Upon a fingle Bill obligatory and the County 
Lib. Intra.178.B, ſed 1,2,3. 

Upon a Bill obligatory with condition, Lib, 
Intr,178. C. Sefi.q. antea. 

Dcbt 


For Eſcu- 
age. 


Simple 
Obligation 
conditio- 
nal. 


Admini- 
ſtrator. 


County. 


Dept. 
Debt upon an obligation made in England to 

be paid in Flanders, Lib. Intra.158.C. Sed.1, 
Debt lies upon a Tallee ſealed, Nat. br, 122.1, 

2 Rich,2.D:bt 4. vide 44 Edw.3.24.pl.23 antea. 


The Writ in Debt ; 1. In the County. 
2. In Com, Ban. 


Rex, &c. precipimu tibi quod juſticies A, quod 
Jaſte & ſine dilatione reddat B 201, quas ei debet, 
ut dicit, & ſicut rationabiliter monſtrare poterit, 
gruod eireddere debeat , ne amplins inde clamorem 
audiamiy pro defeu Fuſtitie,&c. Regiſt, orig. 139, 
A. Nat.br.119.H. 

In Comitatu. Pro debito ſemper dicitur quas ei 
debet tantum, & pro catallis detinet tautum, Regiſt, 
orig.139.B, & non ut dicit ſeu ut dicitur. 

But for Exccutors it is always in the detinet, 
ibidem , for the debt is due to he Teftators eliate, 
and is only detained from thM@Exccutois 74 re- 
tardationem teſtamenti Teſtator, 

It Debt be by Adminiftrators,all of -them muſt 
be named , Regiſt. orig. 140. A. for they have a 
joynt Authority, which muſi be purſued, 

The Writ ſhall be in the Detizet only , Regift. 
orig. 139, Þ, for the formex rcafon. 

If one recover againſt Adminiſtrators, and 
bring debt upon the Record , the Writ (hall be 
detixet only, 11 Hen. 4.56. pl.2. vide1n Hen.6.7, 
16.39, For by Newton, fol.37, debet imports his 
proper debt, being upon his own Contract, 20 
Her. 6. 5. A- Forteſcue, for they owe nothing 
themſclves, but only do detain in anothers 
Place. | 


It 
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If Husband and Wife bring Debt, the Writ Husband 
ſhall be debet & detinet es, Coke 5. part. 36, 4, 3d Wile. 
Walkots caſe, 12 Hen. 4. 1.pl. 1. 7 Hen.7. 2. B. 
debet in reſpe& of the wife , and detinet in re- 
ſpe& of the husband, from whom the debt is 
withheld. 

But the Count ſhall. be ſpecial, 7 Hen.7.2.B. 
and ſhew how, and to whom the debt became 
due. 

So in debt againſt them for debt due before 
Coverture, 7 Hen. 7. 2.6, inthe debet in reſpect 
of the wite, and detixet as to the husband. 

Bill againſt- a Collector, after that he hath ac- Againſt a 
counted there ought to be x#per Colletor , 15 Collcaor. 
Edw.4.27. for after his account he is out of his 
office, and cannot be called Collefor. 

Debt per Executors, the Writ (hall be detiner By Exe. 
only , although the duty accrue in their time ;, £utors- 
for it is due to the Teſiators eltate only, and not 
to them, Coke 5.part.31.B, Hargraves caſe, Nat. 
br.119.M. Regiſt .orig.140.A. So for goods of the 
Teſiators fold by themy 19 Flea. 8.8. 11 Hen.6. 

36.4, 20 Hen.s.5.B; and ſo tor Rent due in their 
time, for the ſame reaſon, 

Soif they ſell a thing, and take an obligation 
for the money, 17 Edw.3. 64 pl.78.25 Edw.z. 
4c. pl. 5. for this is to the uſe of the Teſia- 

(0) of | 

Fr Regift.orig.138.B. 9 Hen.6,11,B. 20 Hens. 
4.6, Paſfon, | 

' In ancient time in ſuch cafe it was in the debet 
& detines ; but not at this day, becauſe that Aebet 
ſuppoſeth a property which the Exccutor hath 
not; ſo that it is to be noted, that ancicot Fre- 
, 11Geams 


Debt. 


fidents may be altered upon good grounds, 

All Executors ought to joyn in Debt, although 
that ſome refuſe the Adminiſtration , Regiſt. orig, 
140.8, 22 Edw.3. 19.p1,8.7.41 Edw.3.22.pl.10, 
21 Edw.4.24. 36 Hen.6.8. Coke 9. part«37. Hen- 
ſhoes caſe, 24 Edw.3.40.B, Tborpe, 19 Hen. 6. 31, 
quere, if they refuſe to prove the Will , for then 
it ſeems they were not E xecutors, 

Vide tamen, 38 Edw. 3.9. pl. 7. L. where an 
Executor fold goods and brought Debt fole for 
the money, and it was awarded good without his 
Companions 3 it ſeems it was , becauſe he folcly 
made the fale. Duere tamen. 

An Exccutor and an Executor of his Fellow 
_— joyned in debt, and good, 7 Edw. 3.261, 
pl.22. ©. 

But the 28 Edw. 3.92. p!. 11. Wilby, this is 
not Law; for 29 Edw. 3.49. 23. the ſurviving 
Executor ſhall have it ſole, and fo I conccive 
the Law to be. 

Wife Exe- A Wife executrix in debt, by her and her huf- 

catrix>—\ band the Writ ſhall ſuppoſe both Executors, 22 
Hes.6. 49. pl.8. for conformities ſake , for the 

' wife cannot ſue without her husband. 

Feme covert Executrix ſhall not have debt 
without the husband, 8 Edw. 3.330. pl. 48. 10 
Edw.3.381. pl. 63. 21 Hen,6. 36. pl.17. Marks 
bam, Regiſt.orig.140. for the aforcfaid reaſon, 

Againſt The Writ ſhall be detizet only, Nat.br.1 19. M. 

Exccutors Regiſt.orig.139.B. antea. 
 Butfor Rentdue in the time of the Executor, 

- it ſhall be in the debet & detinet, Coke 5.3.1. Har- 
graves cafe, 7 Edw. 6. $1, fox it may be for the 
benetit of the Executor. . 


Debt. 


ds. A man being Executor of his own wrong takes 
2h | Adminiſtration, quere how he ſhall be ſued,Crooke 
ig, | 127-p1.91.4. itfcems as Adminifirator, for that 
to, | is his beſt condition. 

-- © Ic ſufficeth toname them only that be Admi- 


;1. | niſtrators, Regiſt.orig. 140 A,& B. 19 Hen.6.31, 
in | Coke 9g. part. 37. Henſlves caſe, 33 Hen.6.38.pl.15. 
' - inthe Writ and Count. 


an | Debt againſt an Executor, which pleads joynt 
for # executorſhip with anotherz they both may plead 
his | fo, but the former only cannot, 29 Eaw. 3, 11. 
«y | þ1.32. for they are but one Executor, 


'* Debt lies againſt an Exccutor of right and of 
ow | his own wrong, 39 Hen. 6.45. pl. 19. tor the lat- 


61, # ter hath made himſelf liable. 
' Butnotagainſian Executor, and an Executor 
is | of an Exccutor, 41 Edw.3.13. pl 3.for this would 
ing | be torecover one thing twice. 
ive & Two Executors, viz. a Man and a Woman, ad- 
| minicier, and intermarry, debt lics againſt both, 
uf. & 22 Hen.6.59, pl.12. for the marriage drowns not 
2+ & the Executorſhip in the woman. 
the ® TheHeir ought to be named, 3o Hen.6.5.p1.z, Heir. | 
* In debt brought againſt him as heir, that it may be | 
ebe & known in what capacity he is chargeable. | 
10 © But Regift.orig, 140.4. he was named Heir in | 


he- © the Count only, and not in the Writ, and yet 
” good, Dueretamen. 


M & He was named Heir apparent, and it was er- 

* ronious, Paſeh. 35 Eliz. Ban. Regis 242. Andleys 
or, | caſe; for he is not chargeable during the life of 
ar- © his Anceſtor, for the Heir is bound, and not heir 


the © Apparent. 
| Ic 
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Tt ſhall be againſt him in the deber & detizer, 
and not in the detzxet only , becauſe he hath Af. 
ſets in his own right, Ccke 5. part.36. Walkors caſe, 
Regiſt. orig.140.A. Com.4.41.4. Pepys cale, by in- 

Debra. Fendment of Law, till the contrary appear. 

gainſtthe - Precipe A. Epiſcop. London. ad cujus manus bo. 

Ordinary, #4 & catalla que fucrunt B, qui obiit inteſtat, ut 

=nd the dicitur, devenerunt, quod juſte & ſine; &c. reddat, 

Writ. &x. C.ſolidos, quos idem B. ei debuit, & prediflus 
Epiſcop, ei injuſte detinet, ut dicit, & niſi,fc. Re- 
giſt. orig.141.4; Nat.br,120.D. 

Et ibidem vide. the Writ againſt an Executor of 
the Ordinary, who is liable, and not his Succeſſor, 
for that might be inconvenient. 

But it lies not'for the Ordinary, Nat.br. 120. D, 
Coke 9. part.39. Henſloes caſe, for he hath no pro- 
per intercſt in the .cſiate 3 tamen vide, the Writ 
for the Ordinary in the Regiſt.orig. 141-4. Quere, 
if it lie not, what remedy the Ordinary hath co 
recover the eftate,and to puniſh the tort feſor. 

Not 2. Nota, when a man demands money it ſhall be 
debet & detinet, Nat. br. 119. G. viz where the 
Agion lics in the debet & detinet. | 

And if it be for any other thing it ſhall be in 
the detinet only, Nat.br.119.G. Regiſt.orig.139.B. 
34 Hen, 6. 12, pl. 23, for a man is not properly 
faid to owe goods, but todetain them. 

And the Writ ſhall make mention of the va- 
lue of the goods, 17 Edw.z. 48. pl. 17. 29 Edw: 
3-39. pl.14. & fol.45. pl.6; that the charge may 
be certain. 

And it it be for money, or other things toge- 

ther with it, then it ſhall fay 10 /. qu45 et debet & 
zujuſte detinet, & 10 1, quarters of Corn, que e: 
| ingaſte 


Debt. | 
injuſte detinet, Nas. br,152.B. 3 Hen.4.13. pl.20. 
11 Hen, 6. 48.p1.6. 12 Hen.6. 1. pl. 3. vide 39 
Hen. 6. 34. pl. 46. debt for 3ool. 

A man cannot demand 101. by one Writ, and 
10 l. by another, where the contract was for 20 1. 
1 Hen. 5.6.B. but the charge muſt be entire as the 
_ contract was, otherwiſe there will be unneceſſary 
charge. 

| Forin Mich. 14 Fac. Ban. Regis, in the caſe of 

the Bailies of Ipſwich Houghton Juſtice ſaid, that 
A was indebted to the King in 3000}. the King 
granted to B 1000 |, parcel of it, yet B ſhall not 
have debt for the goo0 ]. as was adjudged in 
the Chequer, int.Torke & Allen, for this were to 
alter the debt. | 

A was bound in 61, Flemmiſhh, quere what 
Writ he ſhall have, 34 Hen 6.12, pl. 23. 29 Edw. 
3. 19.pl.5. viz. for what ſum, whether it ſhall be 
reduced into ſterling money. 

For Lib. Tytra. 158, E, ſed. 1; the Writ was 
for 28 1. and the account of the bill was 19 1.16 s. 
Flemmiſh, which is 14.1. Engliſh, and for the 
Remnant,&c. 'the Action brought, 


The Proceſs in Debt, 1. Before appearance. 
2, After appearance. © 


At the Common Law the Proceſs was but a 
Summons., Attachment, and Diſtreſs infinite , 
Coke 12.4. Harberts calc. 

But by 25 Edw. 3. cap. 17. Capi was given, 
yet the Proceſs is yet a Summons, Attachment, 
and Diſtreſs, 3. a Capius and an Exigend, 14 Hen. 
6.20. A. 

But 
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Not ds 


Account. 
For arrea- 
rages of 
account. 


y. Before 
Auditors. 


2, Before 
Auditors. 


Debt. 


But if Debt be in the County per Fuſticier, and 
the Baily return a Nibil habet, and afterwards this 
is removed, quere if a Capias lies, 3 Hen.5.4. 

Nots, that -a Capias lies not upon a Recogni- 
zZance, 23 Hen, 7. 100. pl. 1. Crooke, ſor that is in 


the nature of a Judgment , upon- which a mean 


Proceſs lies not. 4 

Nor againſt a Peer of the Realm, Coke 6. part. 
52.8. 11 Hen. 4.15» 3 Hea. 6.48. 29 Edw.3.30, 
p1.40. & 42. p1.3. 5 Edw 4. 108.8. becauſe he is 
intended to have Land ſufficient to pay his debts, 

But if a Biſhop of Wales or Ireland be (ucd - 
upon a Nibil babet returned a Capias lies, ibidem, 
Dnere of a Welſp Biſhop. | 
The Barr in Debt. 

Debt lies for Arrcarages of Account, that he 
owes nothing is a good barr, Lib,Iutr, 149.B. ſec, 
2. for this ray be put in iſſue. 

And this may be by wager in Law , becauſe it 
is within the Statute, 22 Hen,6.35. pl.53. 9 Hen. 
5-3. p1.9» 43 Eaw.1. pl-3. 

And fo if it be before an Auditor, Coke 10. part. 
103.4. 4 Hen.6.25.pl.3. 20 Hen.6,16, pl. 4. 13 


* Hen.7.3.B. Conesby. 


If it he for Arrearages of account before Audi- 
tors, impriſonment by Auditors is a good Bar; 
but then he ought to be committed forthwith by 
the Auditors, 27 Her.6.8. ph7. Coke 8. part, 11g, 
B. Com.17. tor this is as it were the Exccution 
againſt him, | 

Non computavit a good barr , 3 Marie Dyer 
122. 1.18. for if there were no Account, there 
can be vo Arrearages found upon it, for which to 
bring the Action, 

Nul 


Debt. D- 

Nul tiel account, 34 Hen. 6. 22, A. Danby, a 
gpod barr. | 

Arbitrement for Arrearages of the account no 
barr, becauſe one is matter of Record , but the 
Arbitrement is not, 3 Hen, 4.5.p1.23. 4 Hen.6.17. 
6 Hen,q.s. pl. 28, 8 Hen.5.3.pl. 13. Hull, 3 Hens 
6.55-4. and fo cannot diſcharge a matter of Re- 
cord. 

Auditors diſcharged by the Plaintiff a good 
barr, Lib, Tatre. 150. A.Sed.g. in Account, for 
_this deſtroys the account upon which the Action is 

brought. 

Obligation made to the Plaintiff for Arteara+ 
ges no barr, 11 Hen. 4+ 79. for an obligation is 
but a thing in Action. ©. | 

Payment in another County a good barr, Lib. 
Intra.1go. A. fed. 10. for the place of payment is 
riot material or traverſable, 

That he owes nothing per patriam, a good barr, 
Lib. Intra, 150. A. ſeft.1r. 4 Marie Dyer 145. pl: 
63. for this is a dire tender of an iſſue. 

That he owes nothing by the Law no barr, 
becauſe Auditors are Judges of Record, 2.c2þ.11. 
Coke 103.A. Denbounds caſe, 4 Hen.6.17. $ Hee, 
6.5. 14 He. 19. pl.21. 9 Hex.5.3. pl.g. and they 
have adjudged him to owe. To 

But the Plaintiff may be examined by the Au- 
ditors, and if itbe not found that the Defendant 
is in Arrearages, the Defendant may wage his 
Law, per the Statute, 5 Hem. 4. cap. 8+ Coke 10. 


part,103.4. 8 Hen.6. 10 & 154 19 Her. 6: 43. pl. 


90. 20 Hen, 6.32. A(bton, for then he is not cons» 
cluded by the Auditors. 


- _- on 


And if the Plaintiff or his Attorney refuſe to | 
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Lord. 


Lending : 
to Prede- 
ecſior. 


Debt. 


be ex2mined, the Defendant ſhall wage his Law, 
33 Hen.6.24.' pl.5, for then the Def. ndant inay 
be believ:d as well as the Plaintiff. 

"But if the Executcr brings Debt for Arreara- 
ges of account in vita teſtatoris, he ſhall not be ex- 
amined 3 but his Attorney ſhall, but nvt upon 
Oath,3 Hen. 6.40. pl. 2. 19 Hex.6.8. 10 Hen.s, 
20. 34 Hen.6.32. Aſhton, 20 Edw.4.3. pl.24. for 
the Exccutors thall not be intended tobe privy to 
the contracts of the Teſtator. 

But 21 Hen.6.4. pl.10. the Exccutor was ex- 
atnined, but not preciſely, which fignities little 3 
for in generalibu non eft certitudo, 

So if another brought ſuch' Aion againſt an 
E xccutor, he ſhall not be examined , 20 Edw.4.3, 
pl. 14. viz.thePlaintift. | 

Soif it be found that they ſubmit themſelves 
to Arbitrement, fo that they were not Auditors, 
but Arbitrators, they ſhall wage their Law, 22 
Hex.6.41. pl.13. for Arbitrators are not Judges 
of Record, 

The Lord ſhall fay that he owes nothing, and 
waged his Law , WWeſtm. 2. cap. 11. coth not ex- 
tend to the Lord, 14. Hen. 6. 24. 22 Hex. 6. 41, 
38 Hen.6. A. 29 Edw.3.26.pl.20, Coke 9. part. 
87.4. Pinchons caſe.9. 

The Defendant alledges before Auditors , that 
he delivered to the Plaintiff one Statute Mer- 
chant in lieu of the ſum, the Plaintiff wages his 
Law, 30 Edw. 3. 4. pl. 19. upon the delivery. 
Dnere, 

Succefſor ſhall wage his Law upon a thing lent 
to his predeceſſor, 13 Edw.4+4. pl. g. becauſe not 
privy to the contract, 

That 


is 


Debt 6 


That he owes nothing by the Law, a good Tothe | 
barr, Lib. Tatro. 152. C. ſe&. 5. although the 27 F 


thing lent be by others hands,29 Edw.3. 26.p1.24- 
for the Law wager is upon the receipt ; and not 
the delivery, 


Debt upon bailment , the Defendant pleads Bailrietif 


that they were delivered to' be redelivered to B, 
the which he had done, a good barr, Nat.br. 138. 
M. for the truſt was performed, and the contract 
thereby diſcharged. 

Arbicrement of Rent, Treſpaſs, and payment 
of the thing awarded, a good barr without ſaying 


he owes nothing , 10 Hen. 7. 4 pl:4« ©; for 2, 


thereby the agrecmcnt is waved. 

An Accord, a good plea, 10 Hen.7.24. 2 Rich. 
3. Debt 100. Coke 9, part.97. A, Peytoes calc, for 
the fame reaſon, 

Acquittance of the laſt day-ſhall diſcharge all 
| Arrearages, 11 Hen.4.24. 10 Eliz. Dyer 27 1: pt. 
26. due before ; for it ſhall be intended there was 
nothing due when the Acquittance was given. 

The Leſſee pleads the command of the L:ifor 
forepair the houſe with the rent, becauſe it was 
decayed 3 this is no good plea , ' becauſe it is waſte, 
34 Hen. 6. 17. 14 Hen.4. 27. pl. 35: 11 Rich, 25 
Barr, in the Leffece to ſuffer the houſe todecay, if 
| he was not Lefſce at will; 

But if the grand Timber be in decay, per- 
chance it may be a good barr, ibidem; becauſe 
Leſſee at years'is not bound to repair then, except 
he be tied by fpecial Covenant , as it ſeems: 
LNuere, | 

The Lefſee was Advocate in the Spiritual 
Court, the Lefſor promiſes that he fhall Keep 

Q 2 the 


Congat 
Real, 1.fot 
years, | 
for life; 
3 at will 


24] 
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the.Rent for his Fees, this is no barr, for ficp- 
| Page isno plea, but he hath a good ground to 
havean Aſſumpſit'to recover his fees, Mich.9 Fac, 
Ban. Regis, Farvis verſus Lea, and here is no con- 
{ideration for the promiſe, for he was his Advo- 
cate upon another ground. 

The Leſſee pleads, that the Leſſor entred before 
the day of payment, and eje&ed him,a good barr, 
27 Hen, 6. 10. pl. 6, 46 Edw. 3.1. pl. 1. Lib, 
Tatra. 175. D. ſet.10,11, 12. for then the Rent 
could not be due, for it was payable for the whole 
term, and cannot be apportioned, for it is entire, 

A good barr to ſay, that the Leſlor entred be- 
fore his day without any more, 34 Hen.6.21, pl. 
40. for the entry implies an cjeqmentz for both 
cannot be in poſſeſſion, 

So if the Leflox enter but in part, a good 
barr, Coke 3. part. 22. B. Walkers caſe; for the 
Rent is payable for the whole thing lett, and. is 
entire. 

But if the Leſſee enter again before the day of 
payment, no barrz for then he regains the poſlel. 
fion, and hath elected to wave this advantage of 
the entry made upon him. 

| Soif the Leffor cuts the Trees, no barr , be. 
cauſe the Leſſor ejcCts not the Leſſee, 33 Eliz.but 
is only a Treſpaſler. 

Entry by a Stranger which hath a better title, a 
good barr, Perkins 163.Lib.Intra, 176, A, Sef.13, 
45 Edw 3.8.pl.10.for that makes void the Leaſe. 

Bue not for Arrearages due before the entry, 
o Hen.6.17.B, Cotteſmore, 19 Hen 6.42. B. Paſton, 
20 Hen.6.20. pl.15. for fo long the Leaſe conti- 
nucs in being, 

Debt 


Debt. 


 Debtfor Rent in com. M. where the Land is in 
com.E, levied by diſtre(s is a good plea, without 
ſaying more, 4 Hen.6.5.pl.12,22 Hen.6.31.pl.19. 
28 Hen.6.6.pl.2. Although the Leaſe be by In- 
denture, 4 Heanr6.5. pl.12. 18 Hen.6.17.4. per2 
Juſtices, x1 Hez.7.4. p1.16.for it ſhall be intended 
tobe levied where the Land lies, which cannot be 
tried where the Aciion is brought. 

But if it be in the ſame County where the land 
is,then it ought to conclude that he owed nothing, 
becauſe the Countrey may have notice whether he 
did or not, 28 Hex.6.6. pl.2. 33 Hen.6.4.pl.12. 
and may try the iſſue. 

But the 9 Edw.3.33.4. pl.16. Herle, it is good 
without fuch concluſion, ©. It ſeems, he thought 
levied bydifireſs doth imply that he owes nothing. 

Debt upon a Leaſe for Tithes, levied by diſtreſs 
is no barr, becauſe there is nothing ſubje& to di- 
ſtreſs, 22 Hen.6.35. pl.53. 11 Hea.4.40.br. debt 
234. and fo the plea is impoſſible. 

A good barr that the Leſſor difirained, and fold 
the diſtreſs for the Rent by the affent of the De- 
fendant, 2 Rich.2, Debt 235. for ſo he might do, 
but not without his conſent. 

Payment in another County, a good barr with- 
out ſaying more, 22 H24.6.36. pl. 1.34. Hen.-6, 
17.B, Moyle, 9 Hen.5.2.pl.6. 11 Hen.7,4-pl.16. 
1 Hen.5.6 & 7. 20 Hen. 6. 16. B. 22 Hen, 6.35. 
p1.53. for the payment is the ſubſtance, and the 
place it not traverſable. 

For otherways it ſhall be tried where the Writ 
is brought, 4 Hen. 6. 5. pl. 12, viz, if he plead 
payment generally, for that ſhall be intended to be 
wherethe Acion is laid. > 


Q 3 To 


Contra 
p<rional. 


peryant. 


ent up 
4 perſonal, other perlonal! thing g rendring Rent at ſeycral days, 


fling 


Debt. 


Toſay, that the Leſſor covenanted to repair 
the houſe, or that the cuſtome is that he ſhould re- 
pair it, and did not do it; this is no barr, becauſe 
it is but a Covenant upon which . the Defendant 
may take his remedy : but it the Leaſe be that 
the Leſſee repair'd ir, and paid the rept for Re- 
parations, this is a good barr, that the Leſſor did 
not repair it, 27 Hen.6.10. pl. 6. 

But upon a leaſe ilalentareond chat the Leſſce 
ſhould repair the houſe at the coſt of the Leſſor, it 
Is a good plea to ſay, that he did expend the Rent 
in repairing of the houſe, 2 Rich.2,235. for this 
agrees with the Leaſe. 
 Thatthe Leafe was upon a condition, and upon 
the breachof the condition the Leſſor entred be- 
fore there was any thing in arrear , no plea, for 
he ought to anſwer the debet,Crooke 153. pliwhich 
he doth not by this plea, which is no more but a 
negative pregnangr, 

Surrender before the day a good barr, Lib.Tntr, 

176.C ſed, 17. for thereby the Leaſe was drowned 
Lites the rent due. 

Accord a good plea, Coke 6. part, Blakes caſe, 
Lib. Intra.205.C. Sefi.t1, And (o, that the Plain- 
tiff had an obligation for the ſame duty, 3 Hen. 4. 
T7. farthis is ſuch men as the Leſſor ac- 


 Cepted of in licu.of the payment of the Rent. 


Payment to the Servant no barr, unleſs the Ser- 
vant was commanded by his Maſter to reccive it, 
or that the money came to the uſe of his Maſter 
Ly his aſſent, Poti.& Stu, 138. A. for a Servant 
is not a Receiver without ſpecial warrant. ' 
© Upon a Leaſe for years of a ſtock of, Cattel, or 


debt 


Debt. 


debt ſies not till the days be incurred , Coke 3. part. 


22. A, Walkers caſe; becauſe the Rent j is entire, 
though the days of payment be ſeveral, 

* Thathe owes nothing by the Law a good barr, 
1 Hen.6.1. pl.3. 9 Edw.4.1. 


» 


That he owes nothing a good barr although the Salary for 


Plaintifi' bea Serjeant at Law, 3 Her.6.33.p1.26. 
21 He1.6:4. pl.6, who ſucs for his Fees z z tor ſuch 
payments uſe to be private. 

The Defendant ſhall not wage his Law againſt 
an Attorney, becauſe the Court compels him to be 
Attorney for the party , and ſo no voluntary re- 
tainerz otherways, it it be upon ſait in a baſe 
count, 2x Hen. 6. 4. pl. 5.. Forteſcue Newton; tor 
there het is not bound tobe his Attorney. _ .- 

That he departs his ſervice within the term, a 
good barr, 40 Fdy. 3.25. 1.27. againſt a Servant 
chat ſues for wages for the wages is .due for the 
whole time. 

That he diſcharged him of the ſervice within 
the term to which he agreed, is a good barr, 10 
Hen.6.23.p1.78. for this diſcharge is accepted in 
ſatisfaction. 

"That he retained him not mods, forms, ee. 2 
good barr, 38 Hen.6.22. pl.q1. vis. according to 
the Statute. 

Payment without ſpecialty is not a good barr in 
debt, brought by a Servant retained in husbandry, 
40 Edw, 3-21: p1.27, becauſe he is retained by Sta» 
tute. 

And ſoif one be retained, but not xccording to 
the Statute, the Maſter may wage his Law in debt 
for the ſalary, elſe not, Coke g. part. 87 & 88. 
Pinchons caſe, 3 Hen.6. 42.p1.13, 11 Hen. 6. 48, 


Q 4 4 Hen. 


a Counſel- 


lor. 


Attorney, 


Servant, 


0 ? wo 
4 42.108, 


3:eward. 


| Debt. 
4 Hee.6.19. Þ, 3 Hell.q.14. 39 Hen. 6.18. I. 24. 


. 38 Hen.6.22,B. for ſuch retainer is but a private 


agreement, whereof the Law takes no notice. 

But. he may not plcad, that.the Servant. de- 
mands 40 s. per annum , and the Statute allows 
not this, becauſe he was not retained according 
roit, 11 "Hen.6.10. pl.20. 


So if he-he retained in - occupations,although., 


that husbandry be comprehended within itz but 
he muſt be retained particularly in husbandry. 

If a general receiver retain one by deed, yct 
the Maſter may plead that he owes him nothing by 
the Law,28 Hex.8 Dyer 20, pl .12.4.for he hath no 


| authority 1 to retain him. 


If one be retained 'in husbandry, although he 
be not compellable to ſerve, yet his Maſter ſhall 
not wage his Law, 38 Hen.6.22.B. pl.4. becauſc 
the Retainer is by Statute. 

A retains B to be his Steward of his Court for 
one year or more, he ſhall have debt although the 
Tctajner be by word 3 but not for an Annual pen- 
tion, unleſs the retainer be by deed , Crooke 1 Hey. 
8.158. p1:6.becauſe that is of longer continuance, 
and therefore the contract ought to be more {0- 
icmn'than by parol. 

Infancy no barr, 18 Edw. 4. 3.A Vaviſor,1o Hen. 
6.14. A.Pergins 4. in debt for diet and neceſia- 
rics, becaulc the Law: makes ſuch Contracs 
g00ds: wad 

- That '*Y owes nothing by the Law, a good 
barr, 9 Edw.q4.1.Þ. 19 Hea.9.19. pl.25.39 Hen. 
6:18. pl. 27. -Moyle & Danby, 27 Edw 3.87. pl. 
27. forthe payment may. be private as wellas the 
contract. . 

0 


PRIY i aa anew 


Debt. 


So if. a contract for tabling be made with B. 22 
Hew. 6. 13. pl.18. for a third perſon. 


So if an IJon-keeper brings debt for Diet- or 


Lodging becaufe they cannot depart till they pay 
for it, 39 Hen. 6. 78. pl. 24. therefore it- is rea- 
ſon-to wage their Law to gain;their liberty, if the 
Debt be paid. 

But debt brought by the Lieutenant of the 
Tower for a priſoners diet, the Defendant ſhall 
not wage his Law, becauſe the Lieutenant ought 
to find him ordinary Diet, Coke 9 part. 87. B. and 


249 


therefore here ſhall be ſuppofed a ſpecial contract 


which muſt be ſpecially pleaded to. 


The Defendant faid that it was in another Vendition 


place, viz. the fale upon which the action is 
brought, and that it was made upon condition, 
and that the condition was not perfarmed ; a 
good bar to the Action, 34 Hen. 6. 6. 42. pl. 13. 
44 Edw.3.28. pl. 6, vide 47 Edw. 3. 20. pl. 44. 
becauſe - the condition not being performed, the 
ſale was null and void.” 

Debt upon a ſimple Contra, the Defendant 
pleads that the Plaintiff took an obligation for it, 
a good barr, Coke. 6. part. 45. Heggins. 3 Hen, 4. 
| 17. 11 Hew. 4. 79. 9 Edwg. 50, 51. For this 

amounts toa diſcharge of the Contract. 
| Payment without an Acquittance no plea, x 

Hen, 5. 6. B. in debt upon a ſpecialty, becauſe it 
| muſt be diſcharged by a thing of as high a na- 
fure, 

He cannot plead to the Country for part, and 
| wage his Law for the other 3 but if it be for 205. 
| that the Action is brought, the Defendant may 
| fay that the contra& was for 10 5. without _— 
| enat 
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Eſcape, 


Der. 
that it was for 20 v. and as to the 10 7. he wages 
his Law : but quere if he may tender part, and 
wape his Law for the remnant, Crooke. 17 Hey. 
7. 40-1. 12. It ſcems not, for there may be more 
due, and therefore it ought to be put in- iſſue. 
In debt upon a ſale that he owes nothing by 
the Law, a good bar, although the Defendant 
bought it of the ſervant of the Plaintiff 3 for the 
contra& of the Servant is the contra of the Ma- 


ſter, 3o Edw. 3. 19. pl. 27. If the Scrvant had 
authority to buy and ſell, or that the thing bought. 


came to the Maſters uſe, 

Unleſs the Contrat be by deed , 39 Hen. 6. 
35- pl. 46: Which muſt be avoided by Deed, 
and not by the Oathof the party. 

Debt apainſi the Husband and Wife upon a 
contract of the wife dum ſola fit,” the Husband 
wages his Law, as now he may, for now it is 
his debt; but if at the day of the doing of his 
Law, the Wiſe be not there, the Husband ſhall 
be condemned , 33 Hen. 6.43. pl. 23. For the 
debt originally was hers, and therefore ſhe mult 


in. 

That he recovered in an Aion upon the Caſe, 
upon an Aſfiempſit, 2 good bar , Coke. 4. part. 94. 
B. Slades caſe. in debt upon a Contra 3 for it 
was in his cleion to bring his Action upon the 
Caſe. 

The breaking of the Priſon by Enemies ar a 
Tempeſt, a good bar, 33 Her. 6.1.pl. 3. in debt 
againſt a Gaoler upon aneſcape 3 for he could not 
prevent it, nor can have ſatisfaQion. 

But not by Rebels, 33 Hen. 6. 1.pl.3. Far 
Rebels may be compelled to make the Gaoler ſa- 
tisfacion. Ls ' The 


Debt. 


The Sheriff pleads that his predeceſſor ſuffer- 
ed him at large, and that hedid take him again, 
&c. a good bar, 2 Edw. 6. 67. pl. 17. indebt 
brought againſt him for an eſcape in his predece(- 

' ſors time. | 

Enfancy. no plea, becauſe the Statute is gene- 

ral, Dodd. & Stud. 147. B. In debt for neceſſari:s 
« vid, axtea. 

.D:bt againſt a Bayliff, becauſe the Sheriff had 
not made out his Warrant for apprehending 
one In execution, and yet returris that he was 
taken, and was not, gquere whether the Bayliff 
ſhall fay no ſuch Warant againſi the return of the 
Sheriff, 5 Edw. 4. 1. It ſeems not, but muſt 

have his remedy againſt the Sheriff. 

Non permiſit ire a1 largum, a good bar, 10 Hen. 
4.10.38 Hen.6.2g..3 Marie, Dyer. 121. pl.18. in 
debt brought upon an eſcape; for this is a dire 
tender of an iſſue that there was noelcape. 

A Return by a Bayliff of a Liberty, that the 
Precept was not come to him at the time, and 
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Edw.3. 35. is a good bar in debt againſt 
im. 


' Taken again before the Action brought, a good 


har, if that he agree not to the eſcape, and make 
f:c(h ſuit , Coke 3. part. 52. Rigwayes caſe. 34. 
Edw. 1. debt. 162, Qtherwife not ; for then he 
is particeps criminis. 
That he owes nathing, is no Plea, becauſe 
| this Action is brought, not upon a contraQ, but 
upon a ſpecial clauſe of the Statute, 2 Rich, 2. 
Iſve 160, Which cannot be diſcharged by a 
plea parol, but he muſi anſwer to the Statute. 
al pm. $4; OY '* Account 


that afterwards he was not ih the Liberty, 18 
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Debt. 


Account - upona recovery of dammages, and 
the party committed in execution, Nwul tie! re- 
cord, a good bar, 30 Hen. 6. 6, For the Action 
is grounded upon theRecord, and if there beno 
ſuch Record, there can be no Action. 

'Debt upona Judgment in Pypowders, a good 
bar that he was taken in execution, 7 Hen. 6. 18. 
upon the Judgment given in the Court of Py- 
powders. 

Upon a recovery in a Court Baron, if an Agi- 
on of debt-be brought, the Defendant (ha'l ſay 
that he owes nothing by the Law, 49 Ew. 3.3, 
A. Hanmer. 13 Hen. 7. 3. B. Conesby. For ſuch 
recoveries are of an inferior nature. 

Debt for . Debt for Dammages recovered in Aſſize of the 
dammages Plaintiffafter VerdiQ,and before Judgment plead- 
ed, quere 2 Marie, Dyer. 107. þl. 24, 

Levied by the Sheriff, a good bar, 11 He. 4. 
58.p1.8. For that is ſatisfaction in Law, as to 
the party. | : 

Elegit pleaded in Bar good, 13 Eliz. Dyer. 
299. pl. 34. For by the Elegit he hath elected 
his Execution. TT. 

Upon a recovery of Datnmages in ancient de- 
Aumeſne, debt is brought againſt the Defendant, he 
all not ſay, that he owes nothing, ' but ſhall plcad 
ou tiel Recovery , guere 34 Hen. 6.49. A. pl. 
15. Littleton. For it ſeems he may as well here as 
ns debt brought upon a recovery ina Court 

Baron. -vide antea. 
For fine, For #n Amerciament in a Leet, that he owes 
or amerci- nothing, by the Law no plea. 12 Rich. 2. Law 
ment. ' 33. For a Court-Lzet is the Kings Court,and not 
a baſe Court. 


Judgment 
in Court. 


Fox 
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Debt. 


For an Ametrciament in a Court-Baron , that 
he owes nothing, by the Law a good plea, 12 
Rich. 2. Stathan , debt 35- No. Lib. iutra. 119, 
A. ſed 1. vid. antes. ; Fd 

In Debt upon a Statute Merchant with a defea- 
ſance, the Defendant faid that be was a Lay-man, 
and not Learned, and that the condition ſhould 
have been but to bind him to pay 40 /. and it was 
made 601]. This is a good plea; for the Action 
is brought as upon an Obligation with a conditi- 
on3 but ovherwiſe if execution be ſued upon it as 
a Statute, Hil. 9. Fac. Banc. Regis. Fox verſus 
Brooke. For then ſuch plea comes too late 3 for 
the Statute is extended as a Judgment. 


Arbitrement is no Bar in debt for arrerages Arbitre- 
of account before Auditors, becauſe the ſum be- ment. 


ing due by matter of Record, ought to be anſwer- 
ed by matter of as high a nature, 3 Hen. 4.5. 
pl. 23. 6 Hen. 4.6. pl. £8. 8 Hen.5. 3.pl. 13. 
Hull. 3 Hen. 6. 55. A. quere. 4 Hen. 6. 17. pl. 
3. 10 Hen. 7.4.4. which an Arbitrement is 
not. 

Debt upon an in ſimul computaverunt that he 
was not accountable by the Countrey, no bar ; 
for where the Defendant may wage his Law, the 
Contra is not traverſable, Crooke. 13 Hen. 7. 
39. pl. 4. For the Action ſuppoſcth that he aſ- 
ſented to the accompr, fo that that is not to be put 
in iſſues 

Nullum fecerunt arbitrium, a good Bar, be- 
cauſe this lies in notice of the Countrey, Crooke. 
13 Hen. 7.39. þl. 4. In aRion of debt upona 
Bond, to perform an award. 

But if he plead ſuch aplea, he cannot rejoyn 

X altcr- 


254 


Obligati- 
on ſimple 
accord. 


Acquit- 
rance, 


Debt. 


afterwards, - and fay that the Arbittators gave no 


notice, but muſt plead it in Bar, and not by way 
of Rejoynder, Crocke. 7 Hen. 8, t55. pl. 8. For 
ſuch a Rejoynder conteſſes. an Award, and the 
Bar denies ic ; fo that the Bar and the Rejoynder 
cannot ſtand together. 

; The Arbitrators gave no notice , ne Bar un- 
leſs the ſubmiſſion be fo, viz. that the Arbitrators 
ſhould give notice 3 for elſe the partics are to take 
notice at their peril. 

The Defendant faid , that before the Arbitre- 
ment made, hediſcharged the Arbitrators 3 this 
is agood Bar, 21 Hen. 6. 39. 28 Hen. 6.6. Coke 
8. fart. $2. B. Uniars cale, and needs not to a- 
ver that the Arbitrators bad notice; for they mult 
be diſcharged without notice- 

Debt upon an Obligation, accord with fatiſſa- 
Rion is no Bar, becaufe the duty being certain, 
ought to be avoided by matter of as high a na- 
ture 35 it was created, which cannot be by pa- 
rol. Coke 6. part. 44. A. Blake: caſe. 

Bur if the duty accrue not until ſome fublc- 
quent a& be performed, there accord with fatis- 
taRion a good plea, Coke 6. part. 44. A. For 
there the duty was not certain, but depended 
upon a matter ex poſifalo. | 

A. obliged to B. in 180 /. ſhews 3 Acquittan- 
ces, I, of 101.2, of 201. and 3, of 201. which 
amount to a receipt of 507. parcel of the 1001. 
in which he was bound to pay 50 /. this is a good 
Bar, becauſe it appears that it was but 501. prin- 
cipal debt, for which the Bond was made, thougft 
the penalty was x00 bt. 43 Edw. 3.31. pl.26. 


Forcign 


Debt. 255 


Foreign Attachment in Loxdox is a good Bar,as Attach» 
it ces, No. Lib. intra. 139.C. ſet. 20. 22 Hen, Ke 
6. 47. p1.2. By the Cuttom there. ©. 1amen, 
for it may be unduly attached, and no Judgment 
upon it. 

But a Legacy cannot be attached , becauſe it 
may not be due in reſpect of '-paym:ntot che Te- 
dators debts, Mich. 14. Fac. Ban. kegis. Vaugh- 
| ans caſe. and fo it is a thing uncertain. 

Attainder of Felony no plea, Mich. 38 & 39. Atainder, 
Eliz. com. Ban. Baniſter vexſus Truſſelle.. in debt. 

for the Attainder doth not diſcharge the debt. 
| Nil debet in debt upon an Obligation is -no Nildeber. 
| plea, becauſe ap Obligation ſhall not be avoided 
by a nude Averment, but by matter of as high a 
| nature, Do@. & Stud. 22. 
| No#u compos mentis pleaded by the party, is no Non com- 

good Bar. Triv. 37 Eliz. ban. Regis. Strode ver- 00 nine 
lus Marſhal. vide 5 Edw. 3. 70. For the party 
ſhall not plcad in his own diſability. 

Payment without acquittance. no plea, in debt Payment, 

without a ſpecialty, $3 Hen. 8. Dyer. 51. pd4. 10. | 
Coke F. part. 43. Dodi. & Stud. 22. 20. Hen. 6.3. 
A. Pajton. 26 Hen. 8. Dyer. 6. pl. 3. 28 Hen. 8. 
Dyer. 25. pl. 160. 41 Edw. 3.7. pl. 15. becauſe 
it muſt be ayoided by a matter of as high a na- 
kure. 

A. by. indenture ſold Land for 201. and there 
were Covenants in the Deed 3 for the performing 
of which, he bound himſelf in 40 /. Debt was 
brought for the 401. Payment without Acquit- 
tance is no plea,26 Hen.8. Dyer 6. pl. 3. & fol. 25. 
becauſe the Aion is grounded upon the Inden- 
ture and the Bond. | 

A De- 
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Obligation 
condition- 
al. 


Accord. 


Debt. 


A Defcazance upon a Statute-Merchant to pay 
204, thereof without an Acquittance, is a good 
plea 3 for the Defeazance is inſtead of an Acquit- 
tance, and this is without brivging an audita que- 
rela, when the party is not in execution, 17 Edre.3, 


3. pt. 10. For if he be in cxecution, there he muſt | 


have an audita querela, 
. A. is bound by obligation topay his Rent, there 
payment .without an Acquittance is a good bar, 
46 Edw. 3,1. pl.1, becauſe the obligation was 
but conditional, and made no preſent duty. 
When the original contra&t is for money, an 
accord with fatisfaQtion is a good bar, Coke. 9. part. 


79.A. Petoyes caſe.22 Edw. 4.25. 4. For thereby 


the contract is diſcharged. 

But an accord made with a general receiver is 
no bar to his Maſter, if he had not a ſpecial 2utho- 
rity, Dod. & Stad. 137. B. 

But when the condition of the agreement is 
for a collateral thing, there an accord is no bar, 
Coke 9. part. 79. A. 12 Hen. 4.23. 9 Hen. 7. 4. 
4 Hen, g. Dyer, 1. For ſuch a thing cannot be ac- 
corded tor. 

And if it be beforethe day of doing the thing, 
then part of the ſum received is a good bar, Coke, 
5-part 117. Pinnels caſe. 27 Edw.3. $4. to the 
AGion, becauſe the Action is brought upon the 
whole Contra&, part whereof was diſchargedl bc- 
fore the time agreed on for performing it. 

"But at theday, or aſter, it is no bar, unleſs it 
be in another place, Coke 5. part. 117: Pirnels caſe. 
Becaufe then the whole duty was dac upon the en- 
tire contraG;part received is a good bar in another 
County, elſe the party ſhall be without remedy 
for fo much as he paid, The 
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Debt: 257 
The Defendant pleads; he paid fo much in full 
ſatisfaction, the which-the Plaintiff received, and 
not that he paid fo much, the which the Plaintiff 
teceived in ſatisfaction, Coke 5. part. 117.4.Pin- 
wels cafe, and good ; forhe muſt receive the mo# 
ney as it was paid, and not as he will reccive 
it. ; | 
" Conditions Petformed is a good barr, 4x Edw:3. Conditi- 
10, pl.7. & fol.25. pl.tg. Thorpe, in an aCtion of ons per- 
Debt upon a Bond for performance of Conditi- formed. 
ons. 
- One pleads part of the Arbitrement, it (hall be Arbicre- 
intended all that was atbitrated , until-the con- Ment. 
traty be fhewed by the other party. 2. The 0- 
ther may ſhew the remnant, and traverſe abſque 
boc, that they arbitrated that only as he pleaded 
it. 3- The other needs not to rejoyn to more, 
bift joyn iflue, becauſe clfe it ſhall be a departure 
from his Plea , which muſt not be in pleading, 
Paſch. 12 Fac. Ban. Regis , Linſey verfus Aſhton, __ 
Upon an Obligation with a Conditioh to levy Condition 
2 fine upon Garniſhment, the Sheriff retarns him >—rdg a 
garniſhed in debt, he pleads that he was not by 
the Law, 28 Edw.3. 100. pl.42. 29 Edw 3. 44. 
1.4. *and good 3 becauſe it is penal unto him,and 
the Bond is but conditional, and no preſent duty, 
and therefore: the Sheriffs tecurn ſhall not bind 
him. Ns 2 : whe - 
A enfeoffs B by Deed poll , provided that if Þe*d poi: 
he pay 20 1: to B he may re-enter , and is bound* 
to perform all: Covenants and Payments con- 
tained in the Deed poll; He is not bound. to pay 
the 20 1. for it is at his cleQion to pay ft or lofe 
the Land, Trim. g Jac. Ban; Regis, Briſcoe verſas 
B. K night, 


Debt. 


formed, the Feoffment is abſolute, and the Bond 
is but to ſirengthen the Feoffment. 

A is bound to Btopay a ſum granted by C by 
Indentureto B, and to levy it of his goods and 
Chattels, viz.of C3 this is void , and therefore 
no barr in Debt brought by C, 41 Edw.3.7.pl.1. 

. Belknap, 46 Edw. 3.18. pl. 17. Belknap. Quare. 
A thing void in Law cannot be pleaded in 

| barr. 

"> Condition A Conditions that B ſhall leaſe to C the Land 

- in his occupation, except the Trees, this excepti- 
on is not. goo, unleſs they were excepted in the 
Original Leaſe, and then B ought to ſhew it, Mich. 
IS Fac. Ban. Regis, Deores cale 3 for he letts him 
not the land inhis occupation, if he had the Trees 
and excepted them. | 

A Conditions that Leſſee for life (hall make a 
Leaſe for 10 years, and he makes one for ten years, 
if helive fo long ; this is good, for it was im- 
plied before, Mich, 15 Fac. Ban. Regis, per Mon- 
tague Chic Juſtice, Woolridge & Banbury; for 
ſuch a Leaſe could be made but conditio- 
nally. | | 

. A Condition to deliver ſuch a Leaſe as ſhall be 
deviſed by the Judge of the Court. of Audience, 
Noz deviſavit aliquid, &c. is no þatr, for he ought 
to procure him to make one at his peril, Coke 5. 
part. 23. B. Lambs caſe, the Pleading. No. Lib. 
Iatr,130.A. for the Condition is for the Obli- 
gors benctit, and therefore he muſt do his beſi to 

4 {ce it performed. 
A Impoſſible A is obliged to B in 20 .: upon Condition to 
i condition. pay.1o 4. to ſuch a perſon, at ſuch a place and 
c1Me 
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Knight, Rote. 27 1. for if the Proviſo be not per- * 


Dett. 


time as B ſhould name in his Will , B makes his 
Will and names none , the Executors ſhall not 

have it, for the Condition is become impollible, 
for he ought to be named in deed, Trix; 12 Fac: 
Com. Ban. Peaſe & alii verius Mead, Mich. 11 
Jac.Rott.g945. 

The Detendant faid that he made another ob- 
ligation to the Plaintiff, the which he did accept 
in ſatisfaction of the former; this is no barr, be- 
cauſe it is but a thing in Action, Mich.12 Jac:Com. 
Ban. Rand. & Strut. Trin. 6 Jac. Com Ban. Rott. 
10001. Lov:lace, and one thing in ation cannot 
be diſcharged with another thing in action: 

Payment according, to the Condition a good 
barr, Coke $8, part. 58. A. Beechers cafc ; but he 
muſt ſhew the place where he mad, the payment, 
5 Edw.4.141.B. becauls it is material. 

Payment of parcel hanging the Writ, is not 
good to abate the Writ without an Acquittance, 
3 Hen.7.3.pl. 12. 5 Hen. 1.10.pl. 15. 7 Edw.4- 
15. Vide 28 Hen,8, Dyer 6.p1.3. becauſc the duty 
was by ſpecialty. 

A is bound to Bin 101. and after the date is a 
clauſe that he ſhall pay him 5 /. the Obligation js 
void as to the to 1, payment there. without Ac- 
quictance is good , 30 Edw. 3. 3. pl. 12. &. bc- 
cauſe the Obligation is void. 

But payment after the day is not good without 
Acquittance, 46 Edw.3. 29. pl. 23. 47 Edw.3. 
13. pl.14. 5 Hen.7.41. pl.5. becauſe then it isa 
duty velted. 

A is bound to pay 20 quarters of Mault , and 
if he pay it not at the day, then 40 quarters Ig 
Dcbt fox the 40 quarters he may plcad panes 

| R 2 2 


# 


Debt. 


of the 20 quarters without Acquittance, becauſe 
it is to fave a penalty 3 but not in debt for the 


-20 quarters, 28 Hen, 8.Dyer 24. pl. 154. 1 Hen. 


$7.4. becaufe that was the original duty. 

Thrce are bound to pay their Rent, one pays it, 
the other pleads payment without Acquittance, 
45 Edw.3. 4. pl. 9. and good ; for the payment 
of one is the payment of all, and he may not 
have an Acquittance. 

A is bound by an Obligation dated 17th of 
'November,12 Jac. with condition of payment the 
19th November next enſuing , per Curiam pay- 
ment 19th November x3 Jac. is ſufficient, for it 
ſhall not be intended 19th November in the ſame 
month, Mich.13 Fac. Com. Ban, Price & Coe for 
it ſhall not be intended that an Obligation ſhould 
be made for twodays, and the next enſuing ſhall 
Telate to the month and not the day. 

Conuſee of a Statute had Execution for 20 /. 
and by Indenture grants, that if the Conuſor pay 
8 1. at a day to come) the Statute ſhall be void 
this is a good diſcharge , 20 Aſſize pl. 7. Duexre, 
whether the Statute or the' Execution ſhall be 
void* | 
Payment to a Deputy a good barr, 42 Edw.13: 
p1.35 ©. what Deputy. | 

Payment to the Baily of a Biſhop without his 
command is a good barr, 22 Edw.4.25. pl.5. for 
it is payment to the Biſhop. ' 

' But payment to a Servant without command is 
no barr, unleſs it comes to the uſe of his Maſter, 
Do. & Stud.38.4, for a Servant as a Sexvant is 
no Receiver. 

Payment 


Debt. 


Payment to a Creditor of the Obligee by his 
command is a good barr , 46 Edw. 3.33. pl.45. 
Perkins 145-4. for it is a payment to himſclt, bc- 
ing for his benefit. 

But then he ought to ſhew that the Creditor 
was the Creditor ot the Obligee,27 Hen.6.6.p1. 1, 
viz. in his plea. 

In debt upon an Obligation with a Condition 
to pay 20/.to B afſoon as he comes to the Age 
of 21 years. 1. The Defendant ovght to ſhew 
in performance of the Condition, that Bis of full 
Age. 2, He ought toſhew the place where he 
paid it, for otherwiſe there cannot be any tr2- 
verſe, Mich. 12 Jac, Ban. Reg, Halſe, 


Condition to permit one to enjoy,F&c. he pleads Permir. 


that he did permit him, and good, 1o El:z, Dyer 
279. pl. 6. for that anſwers the Condition 
fully. 


The Defendant Gid that the Plaintiff was in- Retainer. 


debted to him, and that he commanded him to 
retain it, a good barr, 22 Edw.4. 25.65. for (uch 
retainer is ſatisfaQtion in Law, 
Acquittance a good barr, from the party him- 
ef. 

But an Acquittance by a general Recciver with- 


out reccipt of the money by his Maſter, is not tance, 


good, unleſs he be Receiver by deed, and hath 
authority to make Acquittances,Do&.69 Stud. 137, 
B. for then his Maſter ſhall be eſtopped by the 
deed, tofay he wasnot his Receiver. 

A brought debt in Ban.Regis againſi B,and that 
depending brought debt for the ſame debt in Loa- 
don, and had goods attached in the hands of C, 
and had judgment upon them , this js a good 

R 3 barr 
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Debr. 


barr in debt, brought by B againſt C for the goods 
attached: but if A brings debt againſt B, and 
after the debt is attached in Loudon , and Judg- 
ment given there, if the Creditor ſuc Bhe cannot 
plead the Attachment in barr, becauſe he might 
have pleaded it to the Aﬀion brought againſt 
him in Cow,Baxu. Mich. 39 © 40 Eliz. Com... Ban. 
Jaques verſus Lewkaer, in barr of the Action 
brought in London , and fo have avoided the At- 
tachment, | 
A Dcbt is artachable before the day in which 

itis payable, becauſe it is a duty, and the debtor 
debet, although nou detinet; but an obligation 
made to perform Covenants is not attachable, 
Mich.39 & 40 Eliz, Com. Ban. Beacher verſus Mi- 
ors, for this is incertain whether it may ever be- 
come adutry. | 

Coverture, Coverture a good barr, Lib, Tatr. 168.B, ſeft.n. 
inan Action of debt brought againfta Feme Co- 
vert, upon an obligation made during Cover- 
ture, | 

Infancy. Infancy a good barr, Lib. Intra. 163 A. ſed.1, 
for an Infant cannot be bound, nor contract to his 
prejudice, ; 

Nan oft Non eft faium a good barr, but not if the deed 

faim, be inrolled, 16 Hen. 5. B. 9 Hen. 6. 60. A. Ba- 
bington, 39 Hen. 6 32. pl. 45. becauſe the party 
hath acknowledged it to be his decd before the 
Judge or Maſter of the Chancery. | 

When a deed is but voidable, #0» eft faum 

no plea, Coke the 5. part. 119. A. Whelpſdales 
caſe, 11 Hen.7.1'5. for non eft faium is a plea to 
deſtroy the deed, and to make it abſolutely void, 
and not ad libitum. | | 
OIL ITOY When 


Debt, 


When an obligation is once good, and after 
and before the plea becomes void, #0# eſt falinm 
may be pleaded, Coke 5. part.119. A, B. Whelpſ- 
dales caſe; for the Plea was true at the time of 
the pleading of it , which ſufficeth to make the 
Plea good, 
| When 3 are bound ſeparatim, and the Seal of 
| oneis broken, the other cannot plead non eft fa- 
| Gum, becauſe they are ſeveral Obligations, Coke 
5. part. A. Mathewſons caſe ; otherwile it is where 
they are joyntly bound. 

Bur it is not ſo when 3 are bound without any 
more, Coke 11. part, 28.B. Pigots caſe, 3 Hen. 7, 
| 5. Coke F. part.23. A. for there they (hall be in- 
tended to be joyntly bound. 

But if two be bound in debt againſt one only 


it cannot be pleaded, Coke 5. part. 119, A.Whelpſ- | 


dales caſe z for it is thedebt of both of them, 

A Recovery in an inferiour Court of Record 
with Execution a good barr, Coke 6. part. 45. B. 
Higgins caſe ; but not, if it be not in a Court of 
Record, or if there be no Execution, 

But without Execution not,Coke 6. part.45.4. 
for that is all one as if there were no Recovery 
had, and fo there is no ſatisfaRtion. 

A Recovery is a good barr fo long as it is in 
force, vis. if it be in one of the Courts at Weſt- 
minſter, Coke 3. part. 44 B. Higgins caſe, 

Releaſe a good barr : A Releaſe deſiroys the du- 
ty, and conſcquently the remedy\to recover it. 

Two bound to B, who makes the wite of one 
o | them his Executrix, and deviſes his goods to 
her 3 this is a good releaſe of the debt , for the 
debt is part of his goods for if che obligee make 

R 4 the 


Recovery. 


Releaſe. 
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Debt. 


| Le tg 
the wife of the Obligor his Executrix 3 this is g 
Releaſe in Law to the husband , becauſe the Ob- 
ligation is ſuſpended pro tewpore by the act of the 
party himſelt, Trin. 12 Fac. Com. Ban, Fryer verſus 
Gildridg, for the wite-cannot ſue the husband to 
xecoyer the debt, Rt 

A Releaſe of all advantages in account, a gocd 
barr in debt upon an account, 9 Edw. 4.49. Coke 
8. part.152.A. Althams caſe; for Arrearages are 
advantages arifing upon the account. 

A is bound to B to the uſe of C, the releaſe of 
C is a good barr, 36 Hen. 8. br. Obligation 27, 
b-cauſe the Obligation was for the benetit- of C, 
and {oupon the matter he was bound to C, 

The Defendant ſaid that the agreement was for 
the obtaining a Benefice 3 this is nought, 1. Be- 
cauſe the Statute makes the contra void, becauſe 
Simoniacal. 2. It cannot be averred out of it, 
being a matter dehors and not appearing, Mich. 40 
& 41 Eliz. Com.Ban, Gpegoric verſus Olden. 

' The Defendant pleads that the Obligee accept- 
£d of a Statute for the Qbligation after the day 
of payment ; this is no barr, becauſe the Obliga- 
tion is in force notwithſianding the acceptance, 
for ought appears to the contrary, Coke 6.part.44- 
8. Fleginran b- 

| The condition of a Counter-bond was to fave 
the Surety harmleſs; it is no plea that the former 
Bond was uſurious , becauſe the Counter-bond 
was not for payment of money , but to fave 
harmleſs, Mich.qo & 41 Eliz, Com.Ban.Dowman 
verſus Buttoy, and fo it matters not to him upon 
what contideration the former Bond was entred 
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Debt. 


The Judgment in Debt. 


The Tag t Lib. ; , x, | Againſtan 
The. Judgment, Lib. intra. 173. B. ſed. x ron 


Arrcrages of account, the Executor pleads no 
ſuch account, or nothing in arrear or outlazy in 
che Plaintiff, and it is found againſt him , the 
Judgment ſhall be de bon Teftatoris, 34 Hen, 6. 
22, A. Danby, and not de bonis propriis ,. for here 
is no devaſtavit. 9, WR 

A Covenant broken after the death of the Te- 
ſtator, the Judgment (ſhall be de bonis Teſtatoris, 
15 Eliz. Dyer. 324. pl. 34, For the Covenant 


concerns him only as Executor. 


Nothing in Arrear in Debt for rent due in vita 


Teftatoris, or no ſuch Leaſe, the Judgment ſhall 
be de bonis Teſtatoris, 34 Hen. 6. 22, A, Danby. 
For ſuch pleas an Executor may plead. | 

An Acquittance or a Relcaſe pleaded and found 
againſt him, .if it be pleaded made to the Execu- 
tor, the Judgment ſhall be general. 1x Hen. 6. 
8. 4. Danby. 34 Hen. 6. 24, A. Priſot. Duod re, 
cuperet de honis propriis. 

Non Aſſumpſit of the Teſtator to pay the debt, 
the Judgment is of coſts and dammages of ſuit de 
bonis propriis, it the Teſtator had not ſufficient. 
No. Lib, ixtra, x. B, ſed. 1, for putting the 
Plaintiff to a needleſs ſuit, which it is likely the 
Teltator would not have done. 

The Executor found in a Cheſt a Grant of the 
next avoidance of an advowſon made to the Te- 


fiator , and preſentation thereupon in a Recove-: 


ly in a quare impedit, againſt him, the Judgment 
{hall be of his proper Goods, 34 Hen. 6.22. B, 
Priſot. 
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Debt. 
Prifot. For he ſhall not prejudice the Teftators 
Eftate by his own wrong. 

Co-executor pleads, and found againſt him, the 
Judgment ſhall be de bontis Teſtatoris, g Hen. 6, 44. 
x31 Hex. 6.7. 34 Heu.6. 32. A. as well as where 
both are ſucd 3 for one Exxecutor may anſwer if he 
pleaſe. 

Confcffion of the Action by the Execu- 
tor , where he ought not to have done it, the 
Judgment ſhall be general againſt him, vis. de 
bonis propriis, becauſe he ought to have pleaded 
that he had not more than 20s. and againſt the 
other Executor it ſhall be de bonis Teſtatorrs, 14. 
Hen. 4. 12.þl. 1. .Hull; for he is in nofault, 
and ſhall not therefore be puniſhed for his compa» 
nions il] pleading. 


And by 33 Hen. 6.2, it (hall be of the goods 


of the Teſtator, if the Exccutor hath none for 
the dammages of the goods of the Executor 
that confeſſes the ation 3. becauſe the Plaintiff may 
otherwile loſe his dammages. 

But 4 Eliz. Dyer. 210. pl. 23. it ſhall be but 
de bonis Teſtatoris in both caſes, 28 Hen, 6. 3. pl. 
13-40 Edw.3.2.7.pl.z. 9. Ergo. 

So in a rationabili parte bonorum upon con- 
f:ffion of one Executor, 28 Hen.6. 4. pl. 20. 33 
Hen. 6.24. pl. 1. 

Ne wuques Executor found 2gainſt him hall 
be general, 2x1 Hen. 4. 5. 11 Hen. 6. 8, A, 
Denby. de bonis propriis for his falſe plea; for his 
faifſbood thall not prejudice the Teftators Eſiate, 
if he can make fatisfaGion. | 

But the Judgment ſhall be de boxis Teſtatoris, fi, 
&c» and it not de bonis propriis, g Hen, 7. 15. 

l 


Debt. 
pl.r. 2 Edw.4.4. 33 Hen. 6. 23. 11 Hen. 6. 


lo. B. ©. 

One pleads ne xuques Executor, the other plexe 
adminiftravit, all but 40 F. and found againſt the 
former, and Judgment given that there ſhould be 
recovered againſt both as much as there was in 
their hands, and the reſidue againſt the other, rr 
Hen, 6. 37. B. Paſton. 46 Edw.3. 9. B. for his 
falſe plea, and it ſhall be intended that he hath af- 
ſets, elſe he would have pleaded ſo, and not a 
ſhiſting plea. 

One dies inteſtate, and Adminiftration is com- 
mitted to D, by the Ordinary, and the Defen. 
dant pleads that he' comes as ſervant toD. to ad- 
miniſter, abſque hoc that he did adminiſter in 
any other manner 3 this is no plea, becauſc he did 
not ſhew that it was the Ordinary of the place, 
and Judgment de boxis Teftatoris, 31 Hen. 6.13. 
pl. 5. as he ought, becauſe it is traverſable. This 
is an unskilful, and not a falſe plea, therefore 
the Judgment ſhall not be de bonis propriis. 

17 Edw. 3.20. pl. 58, where one Executcr 
pleaded r19 falium, and tound againſt him, there 
the Judgment was' againſt him of the goods of 
his own, as well as of the goods of the Teſtator, 
and againſt the other , of the goods that he had 
at the day of the Writ, vide 19 Edw.3. 20. pl. rx. 
ftat. o Edw. 3. cap, 3. ſtatute 1.17 Edw.3.46. pl.3. 
becauſe by the Deed the Teſtators Eſtate is char- 
geable, and by the falſe plea his own. 

In Plene adminiftravit pleaded,the Judgment was 
for ſo much of the principal debt as they had, and 
for- the dammages ds bonis Teftatoris, fi, &c. if 
there were ſufficient , and if not , then for dam- 
mages 
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Debt. 


mages de bonis propriis, and for the reſidue, as 
much as they had , Coke 8. part 134+. Shipleys 
caſe. 34 Hen. 6. 32. B. Priſot. com. 4.40. B. Pe- 
pyes caſe. vide 17 Edw. 3. 66. pl. $3. 46 Edw. ;, 
9. pl. 6. Judgment ſpecial for the debt. 

Upon fuch a plea of the Defendant the Plain- 
tiff may pray execution forthwith, becauſe it is 
a confeſſion of the debt 3 but no execution ſhall 
ifſue, until the Defendant hath goods of the Te- 
fiators,Coke 8.part.Shipleys caſe.vide 21 Hen. 6.40. 

But if it be found for the Plantiff, no ſcire 
facias lies againſt them, 4 Hen. 6. 4. pl. 8. 9. 

Unleſs he prays Judgment upon the plea. 

But yet 33 Hen.6. 24. pl. 1. is, That a ſcire 
facias lies 3 yet Coke 8, part 53. A. Syms his 
caſe, that if it be for Land, he (hall not havea 
feire facias , becauſe there is no Record upon 
which it may be founded. ©. 

In debt, if the heir confels the Action for as 
much as did deſcend , then there ſhall be a ſpe- 
cial Judgment-againſt him of fo much as did de- 
ſcenh, Com. 440. A. Pepyes. caſe. 22 Eliz. Dyer. 
373- pt. 4 the Judgment Lib. intra. 172. D. and. 
he ſhall be charged for no more. 

But if he plead any other plea, and it be 
found againſt him, the Judgment ſhall be gene- 
ral, Com, 440. Pepyes caſe. for the whole, for 
his falſe plea. | 

So if he: confeſs the Action, and ſhew as much 
as deſcends, if it appear to the Court that the 
profits of the Land from the time of the deſcent, 
until the time of the execution, are ſufficient for 
the debt, the Judgment ſhall be genera], elſe not. 
per Dyer. 18 Eliz. Dyer. 344. pl. 1. - 

XC» 


Debt. 


1. For the Plaintif, 
2. For the Defendant. 
3. Of what Lands. 
4- Of what Goods. 


Execution in debt. 


At the Common Law it was but a fiers facias, 
Coke 3. part. 12. or a levari facias, Coke 34 part. 
12. A. and this is of Chattels and Profits of Lands 
and Rents, com. 441. A, Pepyes caſe. 

And this only within the year'; for it the year 
were paſt, the party was put to his aQion of 
debt upon the Indi&ment, Coke 3. part 12, A. 
Harberts caſe, unleſs the proceſs be continued, 33 
Hen. 6. 49. pt.33. For if it be continued, then 
is the cauſe ſtill treſh before them, otherwiſe the 
Court will take no notice of it. 

But for a recovery againſtan heir, then it was 
but a:Liberate of the Land,Com.441.A.Pepyes calc. 
Lib. Intra, 172. D. 173. A. 3. Edw. 3. Exccuti- 
on, 107. For the heir is only bound in reſpect of 
the Lands deſcended to him. 

But by Weſtm. 2. cap. 45, a Scire facias was 
given after the year, and per Weſtm, 2. cap. 18. 
an Elegit was given, Coke 3. part. 12. A. 

If a-man have an Elegit tiled on Record, and 
there be a Nichit returned, he ſhall never have 
any other Execution, 19 Hen. 6. 4.. 5 Edw. 4. 
41. 15 Hen. 7. 15, Fairfax. for itis the Jaſt and 
higheſt -Execution' 3 and the Court cannot de- 
ſcend 2 majore ad minorem executioxem. Butifit 
benot filed, it is otherwiſe. 

And by the Star. of 25 Edw. 3. cap, 17. a Ca- 
pias was given in debt 3 and per conſequence a C4- 
pias ad ſatisfaciendum in execution of a jog 
Coke 
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Debt. 


mages de bonig propriis, and for the reſidue, as 
much as they had ,” Coke 8. part 134. Shipleys 
caſe. 34 Hen. 6.32. B. Priſot. com. 440. B., Pe- 
pyes cale. vide 17 Edw. 3. 66. pl. $3. 46 Edw. 3, 


9. pl. 6. Judgment ſpecial for the debt. 


Upon ſuch a plea of the Defendant the Plain- 
tif may pray execution forthwith, becaulc it is 
a confeſſion of the debt 3 but no execution. ſhall 
iſſue, until the Defendant hath goods of the Te- 
fiators,Coke 8 part Shipleys caſe.vide 21 Hen.6.40. 

But if it be found for the Plantiff, no ſire 
facias lies againſt them, 4 Hen. 6. 4. pl. 8. 9. 

Unleſs he prays Judgment upon the plea. 

But yet 33 Hen. 6. 24. pl. 1. is, That a ſcire 
facias lies 3 yet Coke 8. part 53. A. Syms his 
caſe, that if it be for Land, he ſhall not havea 
feire facias , becauſe there is no Record upon 
which it may be founded. ©. 

In debt, if the heir confels the Action for as 
much as did deſcend , then there ſhall be a ſpe- 
cial Judgment againſt him of fo much as did de- 
ſcend, Com. 440. A. Pepyer. cafe. 22 Eliz. Dyer. 


373- 1. 4- the Judgment Lib. intra. 172. D. and 


he ſhall be charged for no more. . 
But- if he plead any other plea, and: it be 


found againſt him, the Judgment ſhall be gene-. 


ral, Com, 440. Pepyes caſe. for the whole, for 
his falſe plea. 

So if he confeſs the Action, and ſhew as much 
as deſcends, if it appear to the Court that the 
profits of the Land from the time of the deſcent, 
until the time of the execution, are ſufficient for 
the deht, the Judgment ſhall be genera], elſe not. 
per Dyer. 18 Eliz. Dyer. 344. pt. 1. 4 

XC 


Debt. 


1. For the Plaintif, 
2. For the Defendant. 
3. Of what Lands. 
4- Of what Goods. 


Execution mn debt. 


At the Common Law it was but a fiers facias, 
Coke 3. part. 12. or a levari facias, Coke 34 part. 
12. A. and this is of Chattels and Profits of Lands 
and Rents, com. 441. A, Pepyes caſe. 


| == this only within the year ; for it the year. 
r 


e paſt, the party was put to his action of 
debt upon the Indi&ment, Coke 3. part 12, A. 
Harberts caſe, unleſs the proceſs be continued, 33 
Hen. 6. 49. pl.33. For if it be continued, then 
is the cauſe ſtill treſh before them, otherwiſe the 
Court will take no notice of it. 

But for a recovery againſtan heir, then it was 
but a:Liberate of the Land,Com.441.4.Pepyes calc. 
Lib. Tatra. 172, D. 173. A. 3. Edw. 3. Executi- 
on, 107. For the heir is only bound in reſpect of 
the Lands deſcended to him. | 

But by Weſtm. 2. cap. 45, a Scire facias -was 
given after the year, and per Weſtm, 2. cap. 18. 
an Elegit was given, Coke 3. part. 12. A. 

If a-man have an Elegit tiled on Record, and 
there be a Nichil returned, he ſhall never have 
any other Execution, 19 Hen. 6. 4., 5 Edw, 4. 


41. 15 Hen. 7.15, Fairfax. for itis the laſt and . 


highett Execution 3 and the Court cannot de- 
ſcend 2 majore ad minorem executionem. Butif it 
benot filed, it is otherwiſe. 

And by the Stat. of 25 Edw. 3. cap, 17. a Ca- 
pas was given in debt and per conſequence a Cs- 
pia5 ad ſatisfaciendum in execution of a jun 
Coke 
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Debt. 


in debt, Coke 3. part. 12. 4. Harberts caſe. For 
it is reaſon an Execution may be of as high a nz 
ture as the mean proceſs in the Action was, and of 


the ſame nature. | 
Mich. 41 & 42 Eliz, com. Ban. if the Plaintif 


dic after Execution, yet the-Sheriff may levy it, 
and if there be no Executor or Adminiſtrator, the 
Moneys ſhall remain in Court until Adminifirs 
tion. ©. whether the Ordinary may not have 
it. But if the Defendant die before Execution, 
there the Sheriff .cannot make Execution; for 
the words of the Writ are, That. it (hall be levi- 
edof the Goods of the Defendant. Tboraughgood: 
caſe, BN, if it maynot be againſt the Exccutors, 
becauſe the Tefiators Goods in their hands may 
be ſaid to be the Defendants Goods, 

Upon a non eft ixventus returned of the Prin- 
cipal upon a Cepias upon a Judgment in com. Bay, 
the party ſhall have Exccation againſt the Bai}, 
becauſe the debt being by Original is certain 3 for 
it is mentioned particularly in.. the Writ, and 
there the Lands of the Bail, which they + had at 
the day of the taking the recognizance, ſhall be 
liable, but gzere in ban. Regis, it more Lands arc 
liable than they had the day of the Judgment, 
becauſe the debt is uncertain, Mieb. 15, Fac. Ban. 
Regis, Bagkervile & Brocket, ſpecial verdia. 

The Defendant for Dammages and Coſts ſhall 
have the ſame execution as the Plantiff ſhould 
have had, if he had recovered againſt the Defcne 
dant, per 23 Hen. 8. cap. 15. 

Viz. Ot the Lands which he had at the time 
of the Judgment, and not before, Coke 8. part, 
171. Fleetwoods cale, 42 Ed. 3. 11. pl. 13.6. 


Edp. 193. pl. 14 Put 


Debt. 


But if the Judgment be the laſt day of the 
”"Y Term, the Lands which he had the firſt day of 
of the Term are liable, becauſe all the Term is buc 

one day in Law, 42 Afſis. 17. as to the Judg - 
if ment ; for a*Judgment given the laſt day is a 
it, Judgment of the firſt day. 


he It two Joint-Tenanxy ate for life , and once of 
”Y them and againſt whom the Judgrent is glven, 
ve dics before execution, this ſhall not be put in cxe- 
n, cution, 13 Hex.7.22. 4. vis. againſt the other, 
or becauſe he was not Party. 

mY Land in ancient demeſne ſhall be put in executi- 


ds on, Coke 5. part. 105. A, Aldens caſe. Hill. 11. 
rs, i 74c- Com. Ban. Rot. 2541. Cox & Barneſly. upon 

ay a Judgment i in debt given at Weſtminſter ;; for the 

jadgment is well given. 

IN- The Goods that he had at the time of the exe- 
m cufion ſhall be only liable to execution, Coke pare. 
171. 4. Fleetwoods caſe. 2 Hen. 4. 14. 9 Hey. 
6.58. 11 Hen. 4.7. 34 Hen. 6. 23 B. Priſet. 
21 Hen. 7- 87. pl. 1. Crooke. 

Unleſs it be in caſe. of Executors,: 34 Hen. 6. 
23. B. Priſoet. For they may have other goods of 
the Teſtator come to their hands afterward. - 

- Buc ale by covin after Judgment (cannot hin- 
ter the execution; 22 Aſfiz.72. 13 Hen 4. 4. 
pl. 9g. 2. iffale be made _—_ the Suit bolus 
Jadgment by covin. 4 

Hill. 40. Kliz. Com. Bar. per Caries, af A Ay: | 
Writ of execution be awarded for debt or -dam- t 9 | 
mages, 3nd between the Teſt of che Writ and 
Execution , the party fold the goods bene fide , 
yet theſe are liable to.the execution. - ®. If fo, 
where the Vendee knows not of the as 

| or 


Ejeftment. 
for it ſeems hard, and yet it ſeems as hard on the 
other fide alſo. 


Eje&ment. 


Ts what Convt it lies. 


FF lies nof in, the Marſhalſey , Coke. 10. part. 72; 
JK 4. Marſpalſey. For no Title for Land could 
be tried there. | 

In Ban. Regis it lies« 

In Com. Ban- it lies. | 

In the Exebequer it lies for a party priviledg- 
ed , Coke 1.. part. 3. A: Pelhams cafe z and this 
was by Bill.- It ſeems it lies as. well on the Pleas 
fide, and more properly than by Bill... 

But if- it be for ancient. demeſne-Land, it 
lies not in the Court of-the King, Coke.'5. part: 
x05. A. Aldens caſe. 9. part.77.B. but in the 
Court of the Mannor by their priviledge 3 but 
© by . conſerit it may. be,.as it ſeems, tried clſc- 
where. | _. | | 

Becauſe the poſlc{ſhon is' to be removed in ſuch. 
ation, per Hobart Chief: Juſtice, Hil. rx, Jac. 
com. Ban. Rot. 25.41. Cox verſus Barnibee, 

But-none can plead this bat ter-tenant of the 
Land in ancient demeſne, becauſe the poſſcfiion 
goth oply concern him, 2 Her. 7- 17-pl.1- 


But 


Ejetment. 


- Bat if the Plaintiff do not put' in his declara- 
tion until the end of the Term, the Defendant 
cannot plead ancient demeſne the next Term, but 
muſt move the Court that the Plaintiff put in his 
declaration fo late, and pray no advantage may be 
taken againſt him, and then the advantage ſhall 
be ſaved, Trin. 12. Fac. Ban. Regis. and he ſhall 
have liberty by rule of Cort to plead ancient de- 
meſne the next Term. | 

But he may plead this after view, becauſe by 
this he may confels if it be frank fee or not, 50 


Edw.3. 9. pl. 20. Q. 
IWho ſhall bave an Ejedlione firme: 


Leſſee for years only ſhall have it, Nat. br. Poſſeſfioti: 


12@.F. becauſe this aQion is only to recover the 
preſent poſſeſſion ; and concerns not the Title , 
but ex obliquo, or collaterally. . 

And this only upon the poſſeſſion in deed ; for 
he ſhall not have-it upon a poſſcſſion in Law, 23 


Hen. 8. br, quia ejecit, infre, &c. 5. For that is 


uot an aQual poſſeſſion, and fo there is nd pre- 
ſent diſturbance. _ ; SED i 

. Nor upon a Leaſe to commence is ficturo, 37 
Hen. 6. 18, A. For, the ſame reaſon, and it imay 
be it may. never come in eſſe; 


14 
; * 


Note that Tenant for years needs not count giz 


hat he entred, but that a Leaſe was niade to 
im, by virtue of which, he has poſſeſſed, com. 

503- B. Grexdons caſe. For the Word Poſſeſſed 
—— an Entry, or at leaſt a taking of the 
cotits. - . | | 

: $ Tenant 


274 Ejeftment. 

Tenant for years leaſes to B. at will, who is 

' outed by a ſiravger, tenant for years {ſhall not 
have an ation, becauſe he had not' the aQtual * 
pofſcſion, Paſeh. 11 Fac. in the Exchequer iter 

Sir Richard Grebham & Stone. Q. if Tenant at 
will-may for the feebleneſs of his eſtate 3: it ſeems 

he may. | | | 

Tenant for years leafes for one year,. or a Leaſe 

is made for years, the remainder for years, a firan- 
ger-enters, none ſhall have an cjeQAment but the 
Tenant in poſſeſſion, Crocke 130. pl. 99. for none 

elſe is diſturbed; 

Leffee ſhall have an cjeAment after the term 

ended, and recover all in dammages, 21 Ed. 4, 

3O. pl. 25. Brian. 7 Edw. 4.6. B. Fairfax. For 

Other remedy he hath-not to recover them. 

Leſſee which may have a real: Action, cannot 

have an ejectione firme,Com.419. B. Bracebridges 

caſe, For real Adtions are to be preferred before 
poſſciſory and perſonal , becauſe of a higher na- 

ture, and thereby juſtice is more ſpeedily done, 
Husband -and Wife ought to to join, if it be 

Husband jq right of the Wife , 21 Edw. 4. 10. pl.1. 30. 
—_— pl. 25. 7 Edw. 4.6. B. Fairfax. Com, 418, B. 
Bracebridges caſe, ' For the Husband cannot de- 

clare of a Leaſe mide to himſelf, though he be 
intercſſcd in it by reaſon of the Marriage; and 

the Leaſe may come again to the Wife by *his 


\ 


Death, 
But if the term be-ended, the Husband alone 


ſhall have it, becauſe nothing ſball be' recover- 
ed but dammages, 7 Edw. 4. 6. -B. * Fairfax, 
Which do only conccrn the Husband, 

Ls Leſſee 
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 Ejettment. 275 


Leffee for one. year of a Copy-holder ſhall 

have an; ejection. firm, - Coke 4. part. 26, 
For he is a poſlefſor for a term of years, be- 
cauſe the time -is certain, and of leſs term 
certain than ! for years the Law takes no no- 
tice, 2 

Leſſee of a Copy-hold for more years, ſhall tar 
have an cjection firm, although that ſuch © 
Leaſe be a forfeiture, for it is a good Leaſe 
againſt all but. the Lord, Triv. 36 Eliz. Bay. 

Regis. Downings caſe; and it may be the Lord 
will take no advantage of it. 4 

Executor of a Leſſee ſhall have it, No. Lib, Exccutor? 
intra. 195. D. ſedi. 6. becauſe the poſſeſſion is 
.come to him, and he is damnitied by- the diſtur- 
bance. | 

Executor Plaintiff, Husband and Wife Co- 
executors, Defendants, and the Count. Lib. in- 
ira, 252, B, ſed. 6. 

Executor {hall have an cjecion firm 7# vitz 
Teſtatoris, per the equity of the Statute, 4 Edw. 
3+ cap. 6. Coke 9. part. 78. B. Peytoes cafe. elfe 
he ſhould loſe the term... 

Churchwardens ſhall have it of Land leafed cc. 
to them, 15 Hen, 7. 8. in right of the Church, wardens; 
for it is their poſſeſſion pro tempore. 2. If new 
- cleaed before the trial, what ſhall be 

one. | 

Tenant by Eleg#t ſhall not have an c5eaione Tetiantby 
firmz, Crookg 109, p!. 29, For he hath no cer- #2: 
tain term for the Qwner may redeem the.Land 
when he will. | 


S 2 Tenant 
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274 


Tenant 
for years. 


Husband 
and wife, 


Ejeftment. 
Tenant for years leaſes to B. at will, who is 


' outed by-a firanger, tenant for years ſhall not 


have an ation, becauſe he had not' the aQual 
poſſeſſion, Paſeh. 11x Fac. in the Exchequer inter 
Sir Kichard Grebham & Stone. Q. if Tenant at 
will-may for the feebleneſs of his eftate 3 it ſeems 
he may. | nt 

Tenant for years leaſes for one year,. or a Leaſe 
is made for years, the remainder for years, a firan- 
ger-enters, none ſhall have an cjeAment but the 
Tenant in poſſeſſion, Crocke 130. pl. 99. for none 
elſe is difturbed. 

Leſſee ſhall have an cjeAment after the term 
ended, and recover all in dammages, 21 Edw, 4, 
3O. pl. 25. Brian. 7 Edw. 4.6. B. Fairfax. For 


' Other remnedy he hath-not to recover them. ' 


Leſſee which may have a real: Action, cannot 
have an cjectione firme,Com.4 19. B. Bracebridges 
caſe, For real Actions are to be preferred before 
poſſcſſory and perſonal , becauſe of a higher na- 
ture, and thereby juſtice is more ſpeedily done, 

Husband and Wife ought to to join; if- it be 
in right of the Wife , 21 Edw. 4. 10. pl.1. 30. . 
pl. 25.. 7 Edw. 4.6.B. Fairfax. Com, 418. B. 
Bracebridges caſe, ' For the Husband cannot de- 
clare of a Leaſe made to himſelf, though he be 
intercſſed in it by reaſon of the Marriage and 
the Leaſe may come again to the Wife by *his 


Death. | 
But if the term be-ended, the Husband alone 


ſhall have it, becauſe nothing ſball be' recover- 
ed but dammages, 7 Edw. 4. 6. -B, © Fairfax, 
Which do only conccrn the Husband, 

Tg Leflee 


} 


Ejettment. ; 


Leffee for one. year of a Copy-holder ſhall 
have an- ejetion- firm, - Coke 4. part. 26, 
For he is a poſlefſor for a term of years, be- 
cauſe the time is certain, and of lefs term 
certain than ! for. years the Law takes no no- 
tice, 71. 


Leſſee of a Copy-hold for more years, ſhall ©* 


have an <cjeGdion firm, although that ſuch 
Leaſe be a forfeiture, for it is. a good Leaſe 
againſt all but. the Lord, Trin. 36 Eliz. Ban. 
Regis, Downings caſe; and it may be the Lord 
will take no advantage of it. 

Executor of a Leſſee ſhall have it, No. Lib. 
intra. 195, D. ſedi. 6. becauſe the poſſeſſion is 
come to him, and he is damnified by- the diſtur- 
bance. 

Executor Plaintiff, Husband and Wife Co+ 
executors, Defendants, and the Count. Lib. in- 
tra, 252, B, ſed. 6. 

Executor {hall have an cjeRion firm 71 vitz 
Teſtatoris, per the equity of the Statute, 4 Edw. 
3+ cap. 6. Coke 9. part. 78. B. Peytoes cale. elte 
he ſhould loſe the term... 


P 


4 


275 


Executots 


Churchwardens ſhall have it of Land leafed cyyrch. 


to them, 15 Hen, 7. 8. in right of the Church, wardens; - 


for it is their poſſcilion pro tempore, 2. If new 
be cleQed before the trial, what ſhall be 
done. 


Tenant by Eteg#t ſhall not have an cjeRione- Tenant by 


. firme#, Crooke I09, p7. 29. Forhe hath no cer- Elegits 


tain term for the Qwner may redeem the Land 
when he will. 


& 2 Tenant 


Ot Ly, FT PA Fg T2 EA 


tie OE ft ee eo, 7 


—. 


$4 
; 
| 
{ 
| 


A 
4 
x 
7 
: 
k 4 
# 
"i 
7 
#.} 


RS 


RS een added 
= D | CE Or ens ne eee gg apt ep. 
Gl 42 þ of I aremors Ry ot earyyrnd ene cs wp _ ne TRAINEE 
- : »" 2b CA ET IE ATY I SIS DEY" Fei >; | = 
wr. ; —_ OS . VS & « , ST Rnd 


_ <OE ax. ee rr=on : 

——Y b - ——nG = JO 
5. "I LA - "I 
R243 Ys - We er ok ra _— 


ge a roger SE $36.4 i 
* PIR oY Ty PEW pL 
Fl 1 Paaet v5 Si mid =o oO SOM _—_— Do £>o# 4 
Gen nol oe pn S "2: <S Wo RG hae ns Lars 2A > pe 
« S RW CIS nt: 5 oo th ERR. - > 


INES - SW. 
Chaney nets os 


et 


| 
- 

4 
q 
'BÞ 3; 
aD « 


276 
Tenant in 
common. 


Husband 
and wife. 


Eftranger. 


Ejeftment. 


Tenant in Common ſhall have it againſt his 
Companion, Littleton. 73. A. For they have 
diſtin& intereſts in Law, : | 

Father and Son having ſeveral inHeritances in 
divers Lands, the Father levics a Fine of it all, 
the Son being beyond fea at the time, dies, his 
Iſſue enters and leaſes it («being within Age ) 
to A, without rendring any Rent, A. enters, 
the Conuſee of the Fine enters, and leaſes 
it to B, yet B. ſhall not have an ecjedi- 
one firme againſt A, if he be outed, with- 
out expreſs outing of A, becauſe as to the moye- 
ty the Plantiff had not title z for of that the 
Father might levie the Fine, and the Defen- 
dant had none, becauſe there was no Rent reſer- 
ved, and fo had for the preſent nothing in the 
Land, Paſch. 32 Eliz. com. ban. Rot. 1017. Smye 
verſus Jane, and others, 


Againſt whom Ejeiment lies. 


Te lics againſt Husband and Wife, Lib. itra, 
253, C. ſet 11. Coke 9. part, 77. B. Petoyes caſe. 
Com. 187. Wortleyes caſe. Where the Husband 
outs one by c lour of his Wifes Title, 

It lies againit a firanger that wrongfully outs 
one, 6 Rich. 2. Ejection. firm. 2. 21 Edw:; 4. 30, 
pl. 25. Brian. Nat. br. 220. F. Coke 9. part. $0, 
A. 32 Hen. 6. 32.27.58. to gain the poſiciſion, 
and to recover dammages fOr the diſturbance. 

Je lies not againſt a Feoffee of a Leſſor, be- 
cauſe he cannot do wrong , Nat. br. 198. A. 21 
Edw. 4. 10. pl. 1. Choke. 21 Edw. 4. 30. 32 Hen 
6. 32+fl. 27, 38 Edw. 3. 33. pl. 44 y' 


Ejeftment. 277 


he comes in lawfully 'as to the reverſion. 

Unleſs the Feoffee make a Deed preſently up- 
on the outing , to paſs the poſſeifion to another, 
then it lies againſt him, Nat. br. 198. A. & 

Or if he enter upon the Leſſce, afterwards 
that the Leſſce had entred upon him, to regiin 
his. poſſeſſion, Nat, br. 198. 4. 

Leſſor grants a Reverlion to A, the Leſſee at- Grantor. 
tornes, 4 outs him, the Lefſce ſhall have an 6je- 
one firme, Net. br. 221. A. 1 Hen. 5. 3. pl. 3. 
For by the Attornment only the Rent and the Re- 
verſion pafſed, and not the poſſciſion. 

It lies againſt the Heir ot the Leſſor, Nat. br. yeir. 
198. K. it- he out the Leſſce, in caſe his Ance- 
ſtor had power fo leaſe. 

It lies againſt the Leſſor that outs the Leſſee, Leſſor. 
Nat. br, 220. F. 21 Edw. 4. 10. pl. 1. Choke 30. 
pl. 25. 38 Edw. 3. 33. pl. 44. Coke g. part. 80. 
A. Nat. br. 198. K. without lawful cauſe, and 
he (hall make ticle by the Leſſor, 

Leffor ſuffers a Recoyery , the Recovyerer outs geegyere; 
the Leſſee, he (hali have an EjeTone firme againſt 
the Recoverer by the equity of the Statute, 21 
Hen.8.cep.15.Nat.br.220. 7, 198. E. For the Re- 
coyery ſhall not detjroy the Leaſe, except the Lef. 
{ce be party to it. | 
\ Telies againli the Lord per Eſcheat, which outs Lord. 
one, Net. br. 221. I. B. 198. K. For the Leſſces 
Title was paramount the Lords. 

Tt lies againſt the Lord of a Villain which en- 
ters upon the Termor, Nat. br, 221. C. 198. K. 
that had a Leaſe of the Land betore the Villain 
purchaſed it. | 
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2”F Feftment. 


Tenant in” It lies againſt Tenant in common per his .com- 
eommon. panion, Linlewn 73. A. vid. antea. Me 
Of what things an Fjettniont WG 
It lies upon a Leaſe for Cattel,-becauſe it is 
. perſonal thing;, .z Hey. 6. 1. Cieeſmote. grapted 
' fora certain time. « 
Wood. Ttlies of a Wood leafed for years, Com. 223; B. 
Barkleyes cafe, the count there. 
Chanver, . It lies of a Chamber, Mich.” 6: "Flz, Ban: Re- 
 gis. Brandagainſt Cage. " > 
Tiches It lies of Tithes, per 32 Het." $i:rap; 7/2, 
3 Marie, Dyer. '116 pl. 17. the'coiint *ought- fo 
ſhew the nature or quality of the Tithes, Coke 1 It. I 
part. 24+ B, Harpers caſe. vid. aniea.'** -* 
It lies of a Gardeh, Barn arid Tithes, 9 'Elt;, 
Dyer. 258. pl. 16. together; for- they” are att per- 
ſopal things. *** | 
But-if all the Tithing  confiſis' of a cla de- 
- cimandi, anda Leaſe be made "thereof; 'an HeBio- 
ae firme lies not, Coke 11: part. 25: B, Harpers 
caſe. For there. is no poſſeſſive bf | any thing cit 
but things which he ip-prender. 
Water- It lies of-a Water-courſe, Com: 288. B, Brown, 
courſe. Regiſt. orig. 227, .B, viz. of the oil where ihe. 
Water runs, ot for the water to'palst through, 
- Ttlies 'of a Hundred, *becabſe' itis liberume te- 
aementum , 15 Hen. 7. s. Pl: t. ard Joi it may. be 
lett for years. * F " Regif: 
q It lies of a Mannor, and 'the Writ Reg! 
_ orin, 227. B: Nat. br. 220."G; Com. 229. A: 
: Keyes Caſe. which copliſts in demeſnecs' and 
| ſervices 
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Hundred, 


Ejettment. 


ſervices. - ®. of a reputative Mannor. 
The Count. Lib. Intra. 252. A. ſed, 4. 
Count of a Demiſe-of zoo Acres by the name 
of a Mannor : habendum Maxerium cum, &c. 
and good, 13 & 14 Eliz. Dyer, 340. pl. 5-7: 
For this is a good deſcription of the thing lett. 
It lies of a Mcſſuage, Coke 11.-part. 55-A. Sa- Meſſuage, 
vels caſe. For that is a thing certain. 
The Count No. Lib, intra. 184. A, ſed. 1. £26 
197. C. ſeG..Lib, intra, 252, B. ſed. 5. 6. Coke I. 
part. A. Pelhams caſe, 
It lies of a Houſe, Goods and Chattels altoge- 
ther. 
The Count Lib. intra. 252; B. ſed. 7 . For they 
are all perſonal things, ©. 
It lies de medictate Meſſuagii, Lib. intra. 256. 
D. ſeit, 14. The Count, Com. 459. B. Studs cafe. 
For it is certain enough what it doth mean.. + 
It lics de tribus partibus dunovum Meſſnagiorum , 
No. Lib. intra; 195. D. ſe0.'6 
it is not formal tohave it of a Chappel, but it chappel. 
ſhall be called a Houſe, Coke 11+ pars. 25. B. Flar- 
pers caſe. For the Plaint in Aſſize ſhall not be of 
an Hoſpital, but ſhall ſay Meſſuage, 8.. Aſize 29. 
For the Law takes no notice- of Leaſes of ſuch 
things, nor ,what is meant by them as to. lay 
ules / 
It lies of a Mill, No. Lib. intra. 192, 4. ſedi. Milk 
5. But it ſeems he muſt ſhew what kind of Mill 
It Is. 
It lies of 300 Acres of Paſigre, the Count Paſture. 
Lib, ixtra. 251.D, ſeF.2, 


S 4 Te 


Ejeftment. 

Tt lies of a Leaſe of paſturing of an Oxe, Com* 
328 B. Brown. Regiſt. 227. B. | 

It lies of 100 Acres of Meadow, Lib. Intry, 
252. A. ſed. 13, 

Tt lies of a ReQory, 15 Hew. 8. pl. 1. 16 
Hen. 7.8. pl.5. 13 & 14 Eliz. Dyer. 304. pl. 
25. The Count Lib. iutra. 253, 4. ſed. 9, 10.- 
For it ſeems that is certainly known. &. 

| It lies not of a Reverſion. Com. 159. B, Thra- 
eres Caſe per Dyer. For of that there can be ro 
poſſeſſion recovered. | LO Tn a 
* Te lies of x00 Acres of Land : ' The Count 
Lib, intra, 251. C. ſe&;1..For it ſhall be intend- 
ed arable Land ; terra dicitur a terexdo, becauſe 
broken up by the Plough, — $ 

But it lies not of a Cloſe containing three A- 
cres, but ſhall be of ſo many of the Acres by 
name. Coke. 11. part. 55. Savels Caſe. to wit; 
3 Acres called Crowlands,or the like;for the word 
Cloſe is uncertain. $7; 7 
| For by Crooke Juſtice, Mich. 15 Fac. Wicks & 
Sparrow, the Land of every manis encloſed, and 
therefore an EjeJione firme cannot lie of it for 
the uncettainty of the word Cloſe. 


Bat Coke 11 part.55-Savels Caſe was, it ſeems, 
that-if it be of a Cloſe.containing three acres of 
Paſture, itis good; becauſe the quantity is ſbew- 
ed, and alſo the quality which makes jt more 
certain, and ſoit was adjudged, Mich. 15. -ac. 
Benc. Regis. ©. tamen, For it may be more certain. 


Tt 


, 
J 
[ 
/ 


It lies not of a piece of ground/called Michels 
piece, Trin. 38 Eliz. Ban, Regis, /Rot. 450. Pal- 
mer & Humpbreys ; for that is incertain both a 
the quantity and quality, and other Lands may be 
called of the ſame name, and ſo that makes no 
certainty in it. 

It lies not of a virge of Land, 38 Eliz. Rox. 

53- Mell verſus Moor, for that may be incertain, 
and may differ in reſpeR of the place. 


The Count Generally. 


If jt be of a Leaſe made by a Biſhop, it ought Biſhop. 
to count upon the Deed, No, Lib. Intr, 186. D. 
Sef.2, and ſet it forthz becauſe it is not an ordi- 
nary Leaſe whereof the Law takes notice. 
” But if it be of a Leafe made by the husband Husband 
and wife, 'he needs not count that it was by In- 42d viſe. 
denture, Lib. Intra.252.C. $*9.9, Coke 2. part. 
61.B, Wiſcots caſe 3 but it ſufficeth to ſay that they 

lkett, and the Law will ſupply the reſt. / | 
| Tf it be of a Leaſe made by a Perſon t#xc & Perſon. 
edbuc ſcized of the Reverſion, it is good wjthout 
averring of the life of the perſon, 13 & 14. Eliz. 
* Dyer 304. pl:52. for the Leaſe is good whether 

MERnEenSsS_ T-TEST 
' If the Account be of a Leafe made by three, 
where tw6 have nothing in it, 'it is not good , al- 
though they all joyned in the Leaſe, for they 
could not all lett ; but contrary, it he count by 
him only that hath right, per Williams & Crooke, 
Mich, 10 Fac.Ban. Regis, Longy caſe 3 for he did 
only in truth lett, though the others joyned. 
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282 
Leaſe. 


Bemile. 


Ejefment' 

A Leaſe: to commence at Michaelmas next after 
the death of A, the Count ought to ſhew that 4 
is dead, 1 Marre Dyer 97, pl. 45. '& fol.-$9.” 19 
Eliz. Dyer ; $7. pl. 46. for elſe the Plaintiff ſhews 
no title, but ſhews matter againft himſelf, , 

The Plaintiff Counts that A demmifed to. him 
per Indenture dated. 27 Martii, 11, Fac. & pri- 
mum delibat. 10. decimo Aprilis eodem anno, for 
21 years from Michaelmas next before, and the 
Ej<&tment 12 Aprilis, this'is good though the 
year be miſtakenz or he may Count that by In- 
denture dated 27 Martii , & primum delibat. 10 
Aprilis, Mich; .11 Jac. Ban. Regis, Michels cafc, 
which is more plain and certain, NE 

The Count upon the Imparlance Roll was upon 
a Leaſe made 10. of December, 10 Fac. and up- 
on the Plea-roll it was upon a Leaſe made 3o Fa- 
muarii, 10 Jac. babendum from the 20. of De- 
cemberbeforez this is not good, Hill. 14 Fac. Mil- 
ward & Wats Ban. Regis, for it cannot be the 
ſame Leaſe upon which he counted , fo there is 
no certainty in,the pleading to which the Defen- 
dant. may.apſwer. oo: FO 

"The 0+ 8] that F. S. was ſeized, and fo 
ſciſed, leaſed to the Plaintiff; 9 Eliz. Dyer 2 58,p!. 
16. Com.4.16,A. Bracebridges caſe,, Com. 187. A, 
Adams caſe, Com.223B. Barkleys caſe, Com.530. 
B, Howel & Crofts caſe here isa good colour of L 
Title to his Leſſor, and to his own Leaſe. _ 

But 14 Eliz. Dyer 340, pl. 57. he doth not 
count of the ſcilin , Coke 11. part.3. B, Coke. 3. 
part.16. A. Buraſtons caſe, Coke 3.part. 45. Browns 


_ caſe, Coke 4.part. 96. A. Lamberts caſe, Com.4.59.B. 


Studs caſe, Com, $04. B. Snowes caſe 3 but only 
declares 


EjefFment. 
declares upona Leaſe made unto him; bythe Lef- 
or, and it ſeems good enough. * | 


* The Writ. 


ji is 


In Wales it may be by Plaint wickout an origi- 
nal Writ, for this aQtion is out of the Statute, 26 
Hen.8.cap. 6. Hill. 36 Eliz.Ban. Regis 610. Griffin 
verſus Eliot & Wilkins , and is lete Ri aSit was 
2 the Common Law. 

"If is Vz & armis; T Hen.5.3. "Y Ts pare; we 
A. Petoes caſe, 21 Edw. 4. pl.'1.iChike, which al- 
ways ſuppoſethbreach of the publick Peate:" | 

But Hill.36 Eliz:Bax. Regiv, Ritt. 610. Griffin 
yerfus Eliot & Wilkins'i in Error”, *that'it may be 
without Vi & armis, 7. Hen.6. 4. r7 Edw,';.1.1t 
ſeems it was fo held, becauſe the Defendant might 
enter by colourof tite'to the Land: \ 


'Fuit ad terminum qui nonduvs' Preteriit , 2 


; Marie, Dyer 176. pl. 71. but theres not the 
certainty, of the time, for that is not material.' 

Et eſt pone per vad. & ſaboos pleg. 41 Bdw. 4.to. 
}L.1.6 31. pl,25,Brign 3 that is,the raking of bail? 

'It'may be bonis & catallis, Cont, 228; 'B. Lib. 
Intra.252.B. Sef.7,8. 

Although Regiſt. orig. 227. B. fs to' the con-. 
trary. Quere ergo. 

But it may be without it, Com. JEN A. I99.A, 
Adams caſe. : 


2 


q he Proceſs, 1. before; 2. ofter Ayechinth N 


The Proceſs is Attach, and Diſtreſs, and Proceſs 


of Outlawry, Nat.br. 220. H. 35 Hen. 6. 6. per 
WWang- 
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Leaſe. 


Bemilſe. 


EjeR&tment; 

A Leaſe: to commence at MichaeImas next after 
the death of 4, the Count qught to ſhew that 4 
is dead, 1 Marie Dyer 97. pl. 45. '& fol..$5.” 19 
Eliz. Dyer 357. pl. 46. for elſe the Plaintiff ſhews 
no title, but ſhews matter againft himſelf, 

The .Plaintiff Counts that A demyifed to, him 
per Indenture dated 27 Martii, 11, Fac. & pri- 
mum 4delibat. 10, decimo Aprilis eodem anno, for 
2x years from Michaelmas next before, and the 
Eje&tment 12 Aprilis, this'is good though the 
year be miſtaken; or he may Count that by In- 
denture dated 27 Martii , & primum delibat. 10 
Aprilis, Mich, .11, Jac. Ban. Regis, Michels cafc, 
which is more plain and certain. , 

The Count upon the Imparlance Roll was upon 
a Leaſe made 10. of December, 10 Fac. and up- 
on the Plea-roll it was upon a Leaſe made 3o 7a- 
nuarii, 10. Fac. babendum from the 20. of De- 
cemberbefore; this is not good, Hill. 14 Fac, Mil- 
ward & Wats Ban. Regis, for it cannot be the 
ſame Leaſe upon which he counted, fo there is 
no certainty in;the pleading to which the Defen- 


dant_ may.anſwer. 


The Count was that F. $. was ſeized, and fo 
ſeiſed, leaſed to the Plaintiff, 9 Eliz, Dyer 258,p1. 
16. Com.4.16,A. Bracebridges caſe, Com. 187. A, 
Adams cafe, - Com.2:23+B, Barkleys caſe, Com.53c. 
B. Howel & Crofts caſe; here isa good colour of a 
Title to his Leſſor, and to his own Leaſe. . 

But 14 Eliz. Dyer 340, pl. 37. -he doth not 
count of the ſeifin , Coke 11. part:3. B, Coke. 3. 
part.16. A, Buraſtons caſe, Coke 3. part, 45. Browns 
caſe, Coke 4.part. 96. A. Lamberts caſe, Com.4.59.Þ. 
Studs caſe, Com, $04. B. Snowes caſe; but only 

| declares 


E jeefment. 
declares upona Leaſe made unto him bythe Lef- 
or, and it ſeems good enough. | 


'The IWrit. 


5: 4 


In W3les it may be by Plaint wichout an origi- 
ral Writ, for this ation is out of the Statute, 26 
Hen.8.cap. 6. Hill. 36 Eliz.Ban. At is 610. Griffin 
verſas Eliot & Wilkins, and is cre Rill asit was 
# the Common Law. 

-Ttis Vi & armis; 4 Hen.5.3. Co tg: paret 78. 
A. Petoes caſe, 21 Edw. 4. pl.'1.iChke, which al- 
ways ſuppoſethbreach of the publick Þ Peate;*” 

- But Hill. 36 ENg:Bax, Regir, Ritt.' 610." Griffin 
rerfins Eliot &- Wilkins in Error”, "that it may be 
without Vi & armis, 7 Hen.6. 4. 17 Eaw.3.1.1t 


| ſeems it was {o held, becauſe the Defendant mighe 


enter by colour of titteto the Land: \ | 

"'Fuit ad terminum qui nondu' Wateriit, 2 
3 Marie, Dyer 176. pl. 71. but theres 'not che 
certainty of the time, for that is not material, 1 

Et eſt pone per vad. & ſatvos pleg.2'1 Rdw.4.to. 
pl.1.& 31. pl,25,Brign ; that is,the raking of 'bgil; 

'It may be bonis & catallis, Cont, 228. B. Lib, 
Inra,252.B. Sef.7,8. 

Although Regiſt. orig. 227. B, ys to' the con-. 
trary. Quere ergo. 

But it may be without i it, Comr. 229: A. I99.A. 
Adams caſe. | 


Ms 


The Proceſs, 1. befirez 2. after appearance. © 


The Proceſs is Attach. and Diſtreſs, and Proceſs 


of Outlawry, Nat.br. 220. H. 35 Hen. 6. 6. per 
Wang- 


DID we EO TN 5 wh - 42S 
aid he > IK "A ” Rn & 
Pm * MN 465 {4 net ti of c x : AT >» - f 
Ks EL ROT ES EEE COS OE A VT WE ot as Yo th Ted" : Ix 
Wo Bd bes. oe EE AIR ad ot noted er er id Pens,» "a 
2 RI IRON OS 6 Od a UA Sa nr" nw tt "L 4 
Na ahh FTI IENs IL (2 £ 7 : 
Ad 3 te EN G 


Ejeftment. 
Wangford & Moyl, Com. 228.B, Coke 9. part. 78, 
A. Peytoes caſe: Attachmeut againſt the perſon, 
Diſtreſs againſt the goods, Outlawry againſt per- 
fon, and goods, and lands. The laſt Proecfs in 
Law is the ſiriteſt and moſi ſevere. 


The Barr, 


Accord with fatisfaRion a good barr, Coke 9, 
part. 78. A. Petoyes caſe, becauſe it is. but in the 
nature of a Treſpaſs ; for here is no land in que- 
ftion, but only a poſſeſſion. 

Dureſs a good barrx, Lib. Intra, 253. B. ſed. 10, 
viz, that the Plaintiff gained the Leaſc by diſtrch, 
for the Law hates fraud and foxce, and will pro- 
te no perſon in ther, 

Non ejecit a good barr, fi bona & catalls are not 
in the Writ, 7 Edw.6.8g. pl. 111. 19 Hen. 6. 56, 
for that is a barr only as to the Land ; for a man 
cannot be properly ſaid to be ejxced out of goods. 
Dvuere. , {3-7 | 

But if ſuch words he in, quere whether it be 
good. | E 
It is a good barr, that the Leſſor had it but. in 
right of his wife, and he entered after the death 
of the Leſſor inright of his wiſe, Lib.Intra, 252. 


* D.ſea.8. 


That he ſurrendred before the Aion brought, 
& quod non ejecit, a good barr, 21 Edw. 4.10.pl.r, 
30. pl. 25: ©. if there ſhould not be a traverſc; 
ic ſeems it needs not. Be Yi 


The 


on, The Judgment. 7 l 
$10 The judgment ſhall be quod recwperet againſt | 


the Defendant terminum ſuum predifium venturum 
de & in, ec, ac dampne ſua eccafione. &c.. & quod | 
Defend. capiatar , this ſuppoſeth a Vi & armix, ; | 
| 9 Elig. Dyer 258. pl. 16.7 Edw.6.Dyer $9.pl.10g. 
4 ' WW Com. 420, A. Bracebridges caſe, 515 Snowes cale. 
inc BW Lib. Intro.253-4. ſel. 256.C. ſed.13. 259.C. 
Ge Bi Sed.15. No. Lib.Intr.188.4. pl.7.203. 4. Seb. 8, 
212.D. Se. 11. 216. B. Se.13. Com. 526, A. 
C Grantbams caſe. 
wy But note, this is when the term is not ended, Note. 


Coke 9. part.80. A. Peytoes caſc,q. part.104.Lem. 
a berts caſe, Nat. br.220.H, 7 Edw.4.6, 13 Hen.7. \ 
p 20.B. Wood; for if the term be ended, then there ; 
- | is no term to come to be recovered, but only dame f 
i. mages. ; 


Note alſo, he ſhall recover dammages but for : 
tb MW "be EjeRtment, Coke 9. part. 80. A. Peytoes caſe 3 : 
' WF forhereis no detainer , and fo no poſſciion to be 
delivered by a habere facias poſſeſſionem, | 
If the term be ended, he ſhall recover all in 
dammages, 7 Edw. 4.6. Fairfax, No.Lib Intra. 
205.D. Seil.g, Vid.antea. 
Judgment upon demurrer3 Firſt for the Plain- 
tif, Com.526. Granthams caſe, Secondly, for the 
Defendant, No.Lib.Intra. 197. C. Sef.6.prefidents 
for both, 
Judgment for the Defendant upen a Non-ſuit 
aſter Evidence delivered to the Jury. No. Lib, 
Inra.189, B, S$e6i.2, vis. for the colis. 
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Ne aduitee, | 
| Quare Inpati "Duare non admiſit. 


{ Avoro inciembravit, 


Joheti af peidem po nere' in Bus! alienunt., quad 
quis habed injure Lawns, BraQon. lib. 4, 
cap.6. fol.247. A. 

'. Hee difiio | Impedit ] componitur. de [in] 6 
[pes] & unde revera ille impedit, qui nititur intu 
pedem ponere-in-jus alienum, ubi nullum ju ej 
conpetit,. nec proprietatir, Hee c poſſe ſſioxis ;BraQton, 


bib, ibidem.” 

An Advowſon is an intereſt to preſent an able 
man to a Benetice , 5 Hen. 7.38. B, Brian and 
Townſend. 

Advocation oft incorporalis, & eft jus preſent andi 
ad. Eeclefi am vacantem, Bracen lib. '2.. fol. 53, 


A. 
Honorificum, to be Patron or 


TY ProteQor. - 
Jus Patronatus eft4 Vtilez''to advance his Friend, 


Omnerofum , a burthen to his 
conſcience, if he preſent one not able. Duere, 


for he is not Judge of che Ability, but Ordi- 


nary, 


Is 


Quare impedit. 


In what Court it lies, 


BraQton Lib. 3.fol,160.A. Immediate in curia 
Domini Regis terminari debent placita de 7 1:4- 
tionibus Ecclefiarnm, quia ft alits a teego wmoandaret 
Epiſcopis de admittendo Clericum, & iþfe ton be 
temperabit, alius & Rege coercionem ou habr;ct, 
quia Epiſcopus ad alterius mandatum quam Regis 
Clericum admittere non'tenetur ; O per conſequens 
tunc temporis Rex hahebatur cafut Eccleſie & Stat. 
de H, 8. fatium fuit ſolummodo in affirmatione 
Lepis, | 

, Impedit of an Advowſon in Wales ought 
to be in Com, Ban. in England, and ſhall be tried 
in the County next adjoynivg to Wales; and the 
reaſon is, becauſe the Lords there have not power 
to ſend to the Biſhop, 36 Hen.6.33. B. Forteſcue, 
35 Hen.6.30. pl.35.3 Edw.3.163. pl. 35.8 Edw: 
3-319. pl.15, 24 Edw. 3.3. pl.26, for the King 
15 Supream Head of the Church in all his Domini- 
ONS. - He 

No plea to the Juriſdiction to fay , that it is 
Ancient demean, becauſe they cannot in tacir 
Court award a Writ to the Biſhop , 7 He. 6.35. 
for the” former reaſon no Liberty or Fra:chiſe can 
be endowed with this high prerogative. 


Iz Ban. Reg it lies for the King , for he may. 


ſue there, if he pleaſes, Nat. br.32.G. 47 Edw,3. 
4. pl; 9.:'or inthe Exchequer, as it fezmeth, Ix 
keems atfo that it lies in Banco Regis tor a com- 
mon perſon, 
The King grants Majori Ballivis & juratis 
Ruingue Portunm, that they ſhall not be _—_ 
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Quare impedit. 
ed 3 for no Land in no Court,nor for other cauſe, 
unleſs it be within the Five Ports, ſcil. at Shep- 
way, before the Warden of the Five Ports : this 
extends not to a Dware Impedit, 21 Hen. 7; $8, 
pl... Crooke , for that is intended for Temporal 
matters only. 


I ho ſhall have s Quare Impedit. 

He that is out of the poſſc{ſion of the Advoy. 
ſon ſhall not have a Dare Impedit ; which a man 
may be hve ways, 1- by Preſentation, 2. by dif- 
continuance of the Land; to which the Advowſon 
was appendant, &c. 3. by Diſſeifin , 4. by De- 
ſcent, 5. by Kecovery, in the Writ of Right of 
Advowlon, or Quare Impedit. Hethat is out of 
poſſcſhon of an Advowſon cannot Preſent , and 
therefore cannot be hindred, and ſo the Writ can- 
not lic; for a Writ muſt ſuggeſt the truth, elſe it 
is paught. | 

Husband and Wife having an, Advowſon i: 
jure xxoris, they ſhall-joyn in a Quare Impedit, 
Coke 5. part.57. Specots caſe, 50 Edw.3.13, pl. 4 
7 Hen.7.2.B. 38 Hen.6.3.pl. 9. 28 Hen. 6.8. pl. 
3- for the Wite is intereſted in the jus Patronatio 
notwithſianding her marriage. | | 

But the Husband may bring this without the 
Wife, 14 Hen.4. 12.pl.12. 22 Rich. 2. br. 937; 
for the particular wrong done to the Husband in 
hindering him to preſent hac vice. 

The Church is void , the Wife dies, the Hul- 
band ſhall have the Dare Impedit , becauſe the 
Preſentation was a Chattel veſted in the Husband, 
21 Hen.6.56, becauſe the Church became yoid du- 
rivg his wites life, | Th 

c 


Quare Impedit. 289 

The Husband preſents, and after they are di- 

Yorced,” the Husband ſhall have the Writ,31 Hex. 
8. br. Nivarce $. if he be hindred in this pre- 
ſentation, for the Divorce ſhall not look 
back. 

Ceftni que uſe (hall not have it, but the Feoffees Ceſtui quit 
of the Land 3: for the preſentation i is always firm + 
to the Advowſon which is in. the Feoffees,  Crooke 
17 Hen.7.A. F rowick & ibidem, 2 Hen. $; 160. B 
p1.1. B. it the Statute of uſes alter not the Law 
in this point. 

The Lord Chancellor ſhall preſent to all Chaticet: 
Churches under 20 Marks per annxm, which ate lor: 
belonging to the Crown , but not if the King 
have them by other Title, Nat. br. 3 35.K. 38 Edw; 
3-3-pl. 14. Com.528.B, as by Purchaſe ; Attain- 
der, 6c. 

But vide Br. Preſcript. $6. that at this day the 
ChancelJor preſents to all under 20 7. per Annum. 

Twenty Marks anciently was more than 207. iri 
ſucceeding times; and that may be the rea- 

fon. 

| The Defendant ſhall have a Dare Impedit a- Defendaiit 
painſt the Plaintiff, if his Clerk be not Infiituted, 
Nat.br.35.C. tor without it he is not a pertea In- 
cumbeut, | | 

The clder Brother preſents and dizs; the Bro- Half blood 
ther by the half-blood ſhall not have the next A- 
voidance, Nat. br.36.E. 3 Heu.7. 5. becauſe,as it 
ſeems, he ſhall not be inneritable of the Advows- 
fon. | 

But the 19 Edw. 2. Dnare Impedit 177, Con- 
tra, Ergo quere, for hc may come in by the Fa- 
ther ox Grandfather, as Heir to them: | 

T Two 


290 Quare Impedit. 


Two Siſters by ſeveral venters make compo- 
ſition for the Preſenting, and one dies before Pre- 
ſentment, the other ſhall have it , Nat. br. 36. E, 
for the Agreement laſts but during their lives, 
and the Executor ſhall take no advantage of 
it. 

Corpora= The Biſhop ſhall have a Quare Impedit ratione 

Piſho Patronatus, it he be diſturbed. 

nant Patronage of a Deanary belongs tohim of com- 

Patronatus. mon right, 17 Edw.3. 40. pl. 17. yet the King 
uſcd of late times to beſtow them. 

Ratione The Biſhop ſhall have a' Quare Impedit ratione 

LOW. Lapſis, for by the Lapſe a Title to preſent accrues 
to him hac vice, and the Writ ſhall be general, 
but the Count ſhall be of the Collation, Nat. br, 
33.D. 17 Edw 3.64. pl. 69. Lib, Intra, 501, A, 
and ſhew how he is to preſent. 

If Lapſe accrue to the Metropolitan, he may 
put his Clerk in without the Ordinary of the 
place, DoG.e& Stud. 125.B. becauſe he is ſupream 
Ordinary, Yet quere in that caſe , whether he 
ſhall do it without the King, who is capat Ec- 
cleſie. 

The Ordinary is deprived after Lapſe accrues, 
quere who (hall have it, 7 Edw.6.Dyer 87.p1.203, 
it ſeems the King , or it may be the Metropoli- 
tan, yet bean inferiour Ordinary. 

In quo caſu Ordinarim loci providebit Eccleſie 
vidaitati, Bracton, Lib.2.34. fol.76.B. | 

But Bratton ſays, Lib. 3. that Lapſe was but by 
the Council of Lateraz, and before that the Pa- 
tron might preſent at any time Eccleſia vacante. 

If it be found for one Patron in a jure Patro* 
#atus, and the Preſenter prays not to be __ 
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Quare Impedit. | 
the Ordinary ſhall preſent by Lapſe, 34 Hen.6.32. 
pl.22. for the Ordinary is to take care to have the 


| Church provided in convenient time. 


Although a Ne admittas be ſued , yet the Oxdi- 
nary of the place ſhall preſent by Lapſe, Nat. br. 
48. L. for he only looks upon the vacancy of the 
Chutch. | : 

Lapſe is, when the Patron- doth not preſent in 
fix Months, then the Ordinary preſents by Lapſe, 
Ded.& Stnd. 124.B. by the Council of Lateraz ; 
by BraGon. h 

Although the Patron be an Infant or Feme 


| overt, Nat.br.34.T. 3 Edw3. Quare Impedit 4.te 


for the Law takes care of the infancy of the 
Church above all other infancy , in reſpec of the 
Cure of Souls. 

But this rule of Lapſe admits divers exceptions; 
Feth, | 

I. So Tong as the Church is void the Patrori 
may preſent, Do&.&- Stud. 126. A. for the Title 
by Lapſe is not a Chattel veſted in the Ordinary; 
though after fix months, if the Ordinary have 
not preſented. 

2. It ſhall not be a Lapſe of a Chappel Dona- 
tive or Chantry , unlefs the Patron make it pre- 
ſentative, and then it ſhall, for then the nature is 
altered, Nat. br.35.E.6 Hen.7.br. Preſentment 4.3: 
Paſch. 3 Fac. Ban. Regis, Fairefield verſus Gaire, 
or be to cxpreſſed in the foundation , 13 Edw: 


4h» 3: | 

3. An Advowſon apptopriate ſhall not be 
Lapſed, Nat: by. 35:F.. for there the Church ſhall 
be intended to be otherwiſe provided for, and not 
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Quare Impedit. 


4. If the Otdinary be named a Diſturber in 
the Quare Impedit, 5 Edw. 3. 2.B. 22 Hen. 6.28, 
And at this day he is named in the Writ to 
prevent the Lapſe, 39 Edw. 3. 15. pl. 4. Sta- 
tham. 

For otherways the Lapſe incurrs, 5 Edw. 4. 
115. for then he can take no notice of the Suit, 
but it ſeems that the Ordinary cannot collate him 
that was the Incumbent, and made Defendant in 
the ſuit 3 for this would be to prevent the trial of 
the Right. 

5. In many caſes Lapſe ſhall not incurr with- 
out notice, viz, where the Patron. cannot take 
notice of the Avoidance of the Church. As, 

— 1. Upon a Refignation, Nat. br. 35-H. 1 Hen. 
cannot in- 7 9: 5 Edw.4.116.A. forthis isa private ac. 
curr with- If the Ordinary dies his Succeſſor ought to 
out notice. givenotice, Crock? 18 Hen. 7. 41. pl.2. Quere of 
Wwhat3 it ſeems of the Churches being void. 

2. Upon privation, Nat.br. 35,H. 1 Hen.7. 9, 
5 Edw. 4.118. A. for this is alſo a private ad, 
which the Patron is not bound to take notice of 
without notice. 

Although the Incumbent be meerly Laicw , 
13 Eliz, Dyer 293. pl.3. ©., 

And although the party be party to the Suit, - 
Coke 6. part, 29. Greens caſe, 22 Eliz.Dyer 36g. 

I 


- $4. 
And although the Title of Lapſe be devolved 
_ tothe King, per Lapſum temporis , 18 Eliz, Dyer 
* 348. pl.12. 22 Eliz. Dyer 369. pl.54. 
3+ It ic be Litigious, 34 Hen. 6. 40. B. Priſot. 
Lib. Intra, 514, D. whether the Church be void 
Or not. 


4» If 


_ 
Quare Impedit. 


4. Tf the Church be void by any clauſe of the 
Statute, 13 Eliz.cap.12. for ſuch Statute it ſeems 
is not a general Law, Duere tamen, tor it ſeems 
Patrons ought to take notice of it. 

5. Where he ſhall loſe his Benefice, per 2 Edw. 
6. cap. 20, for rctuſing to pay Tithes, 12 Elis. 
Dyer 294. pl. 3. tor of ſuch a miſdemeanour the 
Patron is not bound to take notice , for it ſhall 
not be preſumed the Incumbent will commit ſuch 
an offence. 

6, If one havea Benefice within 8. per ann. 
and takes another, and be Iududted, Coke 4. part. 
79, and fo forteit the former. 

7. If the former be of 8 /, without Indudion, 
no Lapſe without notice , Coke 4. part.79.B. Dig- 
bier caſe. 

But after Induction no notice is requiſite, Coke 
4. part. 75. 7 Eliz.Dyer 237. pl. 29.8 Eliz. Dyer 
255. pl.5. for that is a notorious ac, whereot the 
Patron may take notice. -- 

And'the value of the Living ſhall be according 


to the 'true value, and not according to the Book 


of Tithes and Firſt-Fruits, 7 El/iz. Dyer 237. pl. 
29. which is at an undervalue. 

8. Upon recfufal of a Clerk to be admitted, 
Nt.br. 35.1. 15 Elizs. Dyer 327. pl. 7. tor of 
this the Patron cannot take notice , nor ſhall he 
preſume it. 

But Crooke 18, Hen.7.49. pl.2. per Frowick, it 
it bea Spiritual Patron, then it is not requiſite to, 
givenotice, becauſe he is preſumed better know- \ 
ing in ſuch matters thana Lay-Patron. 

So for Avoidance per Creation of the Incum- 
bent to be a Biſhop, Cc<ſſion, or Death , Doe. 


TS 4 & 


292 Ouare Impedit > 


4. Tf the Oidinary be named a Diſturber in 
the Quare Impedit, 5 Edw. 3. 2. B. 22 Hen. 6.28, 
And at this day he is named in the Writ to 
prevent the Lapſe, 39 Edw. 3. 15. pl. 4. Sta- 
tham, 

For otherways the Lapſe incurrs, 5 Edw.4. 
115. for then he can take no notice of the Suit, 
but it ſeems that the Ordinary cannot collate him 
that was the Incumbent, and made Defendant in 
the ſuit 3 for this would be to prevent the trial of 
the Right. 

5. In many caſes Lapſe ſhall not incurr with- 
out notice, viz, where the Patron cannot take 
notice of the Avoidance of the Church. As, 

In what 1. Upon a Refignation, Nat. br. 35. H. 1 Hen, 

caſe Lapſe Rags F 

cannot in- 7 9 5 Edw-4.116.A. forthis isa private ad. 

curr with- If the Ordinary dies his Succeſſor ought to 

out notice. givenotice, Crocke 18 Hen. 7. 41. pl.2. Quere of 
what it ſeems of the Churches being void. 

2. Upon privation, Nat.br. 35,H. 1 Hen.7. 9, 
5 Edw. 4.118. 4. for this is alſo a private a&, 
which the Patron is not bound to take notice of 
Without notice. 

Although the Incumbent be meerly Laicw , 
13 Eliz, Dyer 293. pl.3. ©. 

And although the party be party to the Suit, 
Coke 6. part. 29. Greens caſe, 22 Eliz.Dyer 369, 
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« $4. 
And although the Title of Lapſe be devolved 
tothe King, per Lapſum temporis , 18 Eliz. Dyer 

* 348. pl.12. 22 Eliz.Dyer 369. pl.5 4. 

3. It ic be Litigious, 34 Hen. 6. 40. B. Priſot. 
Lib. Intra, 511. D. whether the Church be void 
or not. 

4. If 


Quare Impedit. 


4. Tf the Church be void by any clauſe of the 
Statute, 13 Eliz.cap.12. for fuch Statute it ſeems 
is not a general Law, Duere tamen, tor it ſeems 
Patrons ought to take notice of it. 

5. Where he ſhall loſe his Benefice, per 2 Edw. 
6. cap. 20, for rctuſing to pay Tithes, 12 Eliz. 
Dyer 294. pl. 3. tor of ſuch a miſdemeanour the 
Patron is not bound to take notice , for it ſhall 
not be preſumed the Incumbent will commit ſuch 
an offence. 

6, If one havea Benefice within 8. per ann. 
and takes another, and be Iuducted, Coke 4. part. 
79, and fo forteit the former. 

7. If the formerþe of 8 /, without Indudion, 
no Lapſe without notice , Coke 4, part.79.B. Dig- 
bies caſe. 

Bat after Induction no notice is requiſite, Coke 
4. part. 75. 7 Eliz. Dyer 237. pl. 29.8 Eliz. Dyer 
255-pl.5. for that is a notorious ac, whereot the 
Patron may take notice. 

And'the value of the Living ſhall be according 


to the 'true value, and not according to the Book 


of Tithes and Firſt-Fruits, 7 Eliz. Dyer 237. pl. 
29. which is at an undervalue. 

8. Upon rcfufal of a Clerk to be admitted, 
Nt.br. 35.1. 15 Elizs. Dyer 327. pl. 7. for of 
this the Patron cannot take notice , nor ſhall he 
preſume it. | 

But Crocke 18, Hen.7.49. pl.2. per Frowick, it 
it bea Spiritual Patron, then it is not requilite to 
givenotice, becauſe he is preſumed better know- 


ing in ſuch matters thana Lay-Patron. 


So for Avoidance per Creation of the Incum- 
bent to be a Biſhop, Ccfſon, or Death , Do#. 
Ai & 


Preberda- 
FY- y 


Dean and + 


Chapte 


Quare Impedit. 


& Stud. 116. B, E Edw. 4. IIS. Quere of 
Death. * 

After privation th Patron grants the Adyow- 
ſon to A, the Ordivary collates A ; he cannot he 
removed, ſor notice ought not to 'be given him, 
for it was void to a]l but the Grantor 3 for the 
Ordinary is not bound to take notice of the Grant 
to A, becauſe it is a private a& , Mich, 42 & 43 
Eliz. Com.Ban. Rot.3579. Leaks againſt the Biſhop 
of Coventry. 

. Notice is to be given as to the Lapſe only , for 
as fo the preſentation, the Patron may be put out 
of the poſſeſſion of the prgſentation for ſome ©- 
ther cauſe, although no notkce is given him, Paſeb, 
37 Eliz,, Com. Ban, Scriven verx(us: Epiſcopun 

incoln. 

A Parſon ſhall have a Dare Impedit for the 
Vicarage, for of common xight it belongs unto 
him to preſent, Nat.br.33.U. 

For if the Vicarage be void, and the Parſon bc 
madea Biſhop, yet he ſhall preſent , for it was a 
Chattel veſied in him whilſt he was Parſon , Nat, 
br.34.N. 24 Edw. 3.26.2. ' 

A Parſon Imparſonee or "$0 Ty ſhall "Ws 
a Quare Impedit, 17 Edp. 3, $7: þ1. 25. for th 
Vicarage. ' , 

* Fora Prebendary, although the Prcbend reſign 
ifter uſurpation upon him, 26 Edw.3. 3. &. 
The Chapter brought a 2Quare Impedit apinl 
the:Nean, and: good , for their poſſeiſions are fe- 
veral;though they be one body Politick, 9 Edw.3. 
134. & fol.354. pl. 33. 17 Edwv. 3.64. 40 Edw.z 
28. B, Finchden, 7 Edw. 3. Quare __— 72, 
Lib; Intra. $90. 4, 


An 


Quare Impedit, 


ons, nether are a Colledge,nor have a Seal, yet the 
Maſter (hall have a Ruare Impedit. 

For a Corporation mixt, as incaſe of the King, 
I. In right of the Crown , Nat. br. 32. E. the 
Writ. | 

2. By reaſon of Lapſe ir-arred, for this makes 
him Supream Patron, DoG. & Stud. 124. B. Com. 
498. 18 Eadw.3.19. 

Therefore after Lapſe accrued to the King, the 
Patron cannot preſent, Dod. & Stud. 126. A. 10 
Eliz. Dyer 277. ph. 55- for the Kings Title (hall 
be preſerved and preferred above all other Ti- 
tles. 

Nor the Ordinary collate after Lapſe is accrued 
to the King, 17 Eliz.Dyer,339.p1.47-tor the ſame 
reaſon. 


But in caſe, where notice is requiſite, the Ring In his 
cannot preſert without notice, 18 Eliz.Dyer 348. own right, 


pl. 12, 22 Eliz. Dyer 369. pl. 54. for the King 
ſhall not take advantage againſt one, where there 
was nonegligence in the party. 

If the Dean of the Chappel Royal preſents not 
within fix months, the King ſhall preſent, Nar, 
br.34. F. 27 Edw. 3.84. Chappel-Royal is the 
Kings Chappel, or of his foundation, and he is 
inſtead of the Ordinary. 


A Parſon created is a Biſhop, the King Creation, 


ſhall preſent, 21 Edw. 3.31. pl. 14. & fol. 41. 
11 Hen. 4.37. vide 6 Eliz, Dyer 228. for the Pa- 
tron could not have preſented till the death of the 
Parſon, and (o here is but putting in one perſon 
fcr another, avd ſo he hath no injury, 


T a 21 Edw. 
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An Hoſpital which hath no Spiritual poſſcſſi- Aggregate 
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Quare Impetit. 
21 Edve.3.5. pl.13. the Writ was, quia per- 


temorali- tines ad Regem preſentare ratione Epiſcopatus anuper 


vacantis, and go0d, when a Living fell, which be- 
longed toa Biſhoprick,ſede vacante. 

The Count, Lib. Intra.530.C. ſed. 15. | 

And the King needs not ſay in the Count , for 
that the Temporalties were ſeized, 42 Edw.3. 7. 
#1. 27. for that ſhall be ſuppoſed ; for by the 
death of the Biſhop the Temporalties are irhme- 
diatcly in the Kings hands. © 

It a Church be void during the time that the 
Temporaltics are in the hands of the King , al- 
though he makes reſtitution of the Termporalties, 
yet the King ſhall preſent, Nat.br. 33,N. Stanford 
44 Edw.3.17.pl.8. 18 Edw. 3.22.p1.39. forit 
was veſted in the Ring by the vacancyy/ whilſi the 
Temporalties were in his hand. > 

If the Church become void, and. the Biſhop 
dies, the King ſhall have it, and not the Execu- 
tors, Nat. br. 33.9. 9 Edw.3.2. Duare Tmpedit 11. 
becauſe the King is now Patron, and finds the 
Church empty. | 

And although the Biſhop collate, Nat. br. 34. 
K. 11 Hen.q4 9.4. 24 Edw. 3. 30. 44 Edw.3.3. 
for that makes not the party collated to be Intum- 
bent, but his Induction. 

But if he die after InduRion , although it be 
the ſame day, the King ſhall not have it, 44 Edw, 
3-3. for then the Church was full, 

' If a Lapſe accrues to the Biſhop, who dies, the 
King ſball preſent, 25 Edw.3. 53. pl.20. for he is 
in place of the Biſhop. 3 

If a Lapſe accrues after the death of the Bi- 
ſhop, the King ſhall preſent , Nat. br. 34. G. 


I! 


—— Otiaie Inpedit. 
in reſpc@& of the Tertporalties in his hands. 


So if he have judgrient ro bave' the Tempo- Outlawry. 


ralties, 21 F4.3.29; for that is all one as if he 
were in poſſe(hion of them. RY 

By Ontlawry of the Patron in a perſonal Ai. 
on, the King ſhall preſent, eproth, 5o 8 Rich.2, 
Dnare Impedit 200.21 Hen. 6.56. it 'the Church 
become void during the Outlawry. ®uere, if 
vfrerwards the Outlawry be reverſcd before the 
King preſents. _ Ges 

| A enteoffs Bof a Mannor, to which, &c. and 
before was outlawed, and picſents per permiſſion 
of B, the King ſhall preſent, becauſe the preſen- 
fation is a Chartel , '5 Hen. 5. pl. 4. and was for- 
feited to the King by the Outlawry. 

.For Simony, upon 31 Eliz.cap.6, 

The Pleadings, No. Lib.lJatr.qo5.C.ſed. 516. 

I.D. | 


B. 53 bs 
ee per 25 Edw; 3, cap. 1. the King ſhall not Nate. 


preſent in anothers right , but fqr the 'Avoidance 
in his own time , 11 Hen. 4.7. p1.16. which is in 
Mis own right. | ds | 
| Note, if the King preſents one that dics before 
Induction, the King ſhall preſent again , for he 
had not a compleat preſentation beſore,Coke 9.part. 
Holts caſe, vide Regiſt. orig. 31.B. for his Clerk 
Was never in. | 

But if the King have title hac vice, and another 
preſer;ts A, which dies , the King hath loſt His 
turn, Coke 7, part. 28. Barkerviles cafe, No. Lib. 
Intra. 489. A. for he was to have but this nume- 
rical preſentation, and is not like the having of 


the ncxt preſentation. 
Yet 
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Diſleiſce. 


Quare Impedrt. 


Yet if one qualified to have two Benefices 
takes another incompatible , the firſt is void by 
two years; the Patron preſents where the King 
ought to have preſented, and after InduQion his 
Clerk refuſes to pay his Tenths, and this is cer- 
tified according to the Statute of 26 H.8. the Bi, 
ſhop being Patron collates, the King ſhall preſent 
notwithſtanding , for this refuſal is as it were a 
Reſignation to the Biſhop, which ſhall be intended 
a Collufion betwixt him and the Biſhop , to take 
away the Title of the King, Mrcb .29 & 30 Elie: 
Com. Ban, Rot. 2299. the King againſt the Biſhop 
of Lincoln, 

12 Eliz, Dyer 292. pl. 70. 25 Edw. 47. thc 
King preſents to a Prebendary ratione tempora- 
lium, and revokes it before the Inſtallment of the 
Prebend and yet he is Inducted , and the King 
contirms it, and after he is made a Biſhop , the 
Prebend dies, the King ſhall preſent again,and- not 
the Biſhop , for the confirmation of the King 
was void, becauſe the Prebend was not in ex pre- 
ſentatione Regis, for that was revoked before the 
Confirmation. 

Nat.br.38. D.the King recovers a Prebendary, 
and gives it by Letters Patents to A, who dies, 
the King gives it toB, he (hall haye Writ to the 
Juſtices to make execution for him, viz. of thit 
Court where the Prebendary was recovered, 

Diſſciſce ſhall have a @are Impedit before his 
entry into the Mannor, to which the Advowſon 
belongs, 21 Hen. 6.9.B. 19 Hen.6.33, 33 Hea.s. 


33. B. Nat. br. 33. Q. 24 Hen. 8. Dyer S. p1.6. 


Crooke 6 Hen.$. 169. A. Pollard , for the Advow- 
ſon was not diveſtcd by the diſſeitin. 
£6: | Diſſeiſor 


Qaare Impedit. 


. -Diſſeiſor preſents, Diſſciſce enters into the Man- 
nor to which, &c. and preſents, he ſhall havea 
Duare Impedit, if it be within fix months, 14 
Hen. 6. 24. Fulthorp;- for by his entry he hath 
regained the Mannor, and avoided the Diſſeifors 
prefentation. 

Add if the Difſciſor preſents, and the Diſſeiſce 
enters into the Mannor, to which, &c. and en- 
feoffs B thereof, with the Advowlon, the Church 
vojds, B ſhall have a Duare Impedit ; ; for by the 
entry of the Diſſciſee he was in the- poſſeſſion of 
the Advowſon, 3 Hen.q 7. 1.33. 14 Hen. 6. 16. 
p1.52. and fo it paſſed with the Mannor by the 
Feoffment. 

Byt 33 Hen.6. 33. Priſot to the contrary ; for 
there it is Gaid, that until Recovery the Diſſciſce 
{hall not have the Advowſons 

Diſſeiſor dies ſeized of a <uneo to which the 
Advowſon belongs, the Diſſciſce ſhall not have a 
Duare Impedit ,24 Hen.s. Dyer 5. p1.6.33 Hen.6. 
33-B. vide 19 Hen. 6, 33. in reſpe> of the de- 
ſcent, which takes away his entry. into the Man- 
nor, and ſo he mult recover the Mannor before he 
can have the Advowſfon. . 

But if it void in the time of the Difleiſor , the 
Difſciſce ſhall have it, «although the Diſleiſor died 
ſcized afterwardsof the Mannor, to which, &c: 
24 Hex.8, Dyer 5.pl.6. for' there was no deſcent 
þarr when the Church became yoid, and fo it 
Was a Chattel veſted. 

A Diſſeiſor ſuffers a Uſurpation,, Diſſciſce en- 
ters into the Mannor, Diſſciſce ſhall have a  Dvare 
Impedit, Nat. br. 36,F. 14 Hen.6.14, 3 Hen. 4.7. 
for the uſurpatjon | 's defeated by the entry of the 
Pificiſec cc, E-xccutor 


30O 
Exccutar. 


Onare Impedit. 

Executor of the King ſhall not have a Dware 
Impedit, but the Succeſſor of the King, tor this 
is a Chattel Royal, 7 Hen. 4. 25. pl. 3. 1 Etp, 
3- 17. pl. 8. 5 Edw. 3. 1409. pl. 15. which hall 
not go to an Executor, for it is veſted in the 
Crown. 

Execcutor of a Common perfon ſhall have a 
preſentment to a Church, which was void in the 
time of the Teftator, although the Teſtator were 
but Tenant in tail, Nat. by. 33:P, & U., becauſe 
it was a Chzttel vefted in the Teſtator, 

Atthough the. Heir be ia-ward to the King, 
Nat br, 33.R. for the King in reſpe& of the 
Wardſhip ſhall not be in a berrer condition, than 
the Heir ſhould have been, if he had been at full 
age at the-death of his Anceſtor. 

If one recover in a' Zxare Tmpedit and die, the 
Her ſhall not: have execution, but the Executors, 
9g Hen.6.57.4. Rolfe; for therrecovery made ita 
Chattel velted in the Teftator. | 

At the Common Law the'Infant was bound by 
fafering an Uſurpation, 35 Hen.6.6. that is, to 
ſuffer one to prefent Mnihis ſtead, 3'1 Edw.3. Dmuare 
Impedit 186. 10 Edw.2. Dare Impedit 43. for 
the Common Law reſpeas the Churches good, 
before Infants, Widows, or Orphans, ' although it 
be tender of all. / | 

But at this day he'is not, per'Feftm.2, cap.s. 
The Law before ſeemed too hard agiinlt Infants, 
who may be preſumed not conufant of the Law, 
and ignorant of his title. 

Unleſs he be a Purchaſer, 10 Edw.2. 2z.Tmped, 
43. 35 Hen.5. 60, Nat.br. 31,0 34. It ſeems he is 
not within the Statute : He may, it a _ 

| c 


3, *D 
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Quare Impedit. 
be preſumed not fo well conuſant of his title as if 
he had it by deſcent. 

Or that the party that uſurps be remitted to an 
eigne title, Nat. br. 35. M. for then the preſenta- 
tion did not belong to the Infant. 

If he ſuffer Uſurpation , having it by deſcent, 
he is bound till full age, 16 Edw, 3. 9. Qzare Im- 
pedit 62. for he (hall be judged better conuſant of 
ſuch eſtate than of a purchaſed eſtate 3 and he 
might have preſented himſelf. 

And it in his minority he ſuffer Uſurpation, 
and at full age enfcoft Bof the Mannor, to which, 
&c. yet B (hall notbe ins Nat. br. 34, X. becauſe 
it was out of the Feoffor at the time of the Feoff- 
ment, and ſoit pafſeth not. 

But by 16 Edw. 3. Fuare Impedit 67. Coke 6, 
part, Boſwels caſe, the Infant is alſo bound in all 
theſe caſes. ©. 


The Uſurpation at the Common Law ſhall bind Feme * 
a Woman Covert, 35 Hen, 6.6. Priſot, 31 Edw.3. Covert. 


Duare Impedit 180, 10 Edw.2, Qaare Imped. 43. 
vid. antea. | 

The husband ſuffers an Uſurpation, where the | 
Woman is the purchaſer, ſhe ſhall not have a 
Dare Impedit, but the husband but if ſhe had 
it by deſcent, ſhe ſhall have the next turn, per 
Weftm.2. cap. 5+ Nat.br. 34 S, to preſent. 

The husband diſcontinues one Acre of his 
wives Mannor, to which an Advowſon is appen- 
dant with the Advowſon , the wife may not pre- 
ſent, unleſs after the Alience ſever the Advowſon 
from the Acre, Net.br.32. 17 Edw.3.5. pl. 12. 
for then the Advowlſon is not appendanc to any 
thing. 

The 


Joz Quare Impedit. 
Feoffeeor The King grants the Advowſon in Fee, the 
_ 10> Church being void, the Grantce preſents, Nat.br, 
King; 2.of 33+ N- for the grant ſhall be taken moſt benehici- 
2nother, ally for the Grantee. 
But this is intended when the King hath but 
one Title to the Advowſon, 10 Eliz. Dyer 26g. 
pl. 19. 9 Edw.3, 26. Stamford. Prerogat. 44, 16 
Hen. 75.7. 18 Edw.3.22. A. Pole. for it he havc 
two, the Grant ſhall nor be taken to two in- 
tents. 
For if he had two Titles the Grantee ſhall not 
preſent, 13 Eliz. Dyer 300. pl.36. 18 Eliz.Dyer 
300. pl. 36 -El:z. Dyer 348. pl. 12. for it is in- 
certain which Title was granted , nor can be 
known with what Title he preſents; 
But 9 Edw. 3. 348. pl. 24. the orders of the 
Templers were diſſolved , the Church belonging 
to them to preſent to voids , and after the Ad- 
vowſons,&c. appendant to their mannors, were 
given to the Hoſpitallers per Parliament 3 the 
King ſhall not have the preſentation, for here the 
Kirg had but one Title, and alſo as of grace 
ſhall beconſtrued largely againſt the King. 

A Common perſon grants the Advowſon in Fee ' 
when the Church was void, the Grantee ſhall not 
have the preſentation, becauſe it is a thing in 
aQion, 11 Hen.4-54. which lies not in grant,but 
may paſs by Act of Parliament. 

Soof a Feoffment of Land, to which an Ad- 
vowlon is appendant, 24 Eliz. Staffords caſe, the 
Church being void at the time of making of the 
Feoftfment. | 

But if the Feoffment be upon condition, and 
the Church becomes void , and afterwards the 

Feoffor 
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Quare Impedit. 


Feoffor enters for the Condition broken, the 
Feoffee ſhall preſent, becauſe it is a Chattel veſted 
in him, 24 Edw.z.before the entry of the Feoffor. 

If there be a Feoffment of the third part of a 
Mannor, the Feoffee ſhall not have the third pre- 
ſentment, 6 Edw.3.215., 4. for the Advowſon is 
not appendant to it, for it cannot be appendant by 

arcels. 

f Unleſs it be with three prefentments, 9 Edw.z. 


” 341, pl.31, viz, where three preſent to the Ad- 


yowlon by turn. ©. 

Grantee of the next Avoidance ſhall have a 
Quare Impedit, 39 Hen. 6. Quare Imp, 95. tor he 
hath a good Title to preſent hae vice. 

The Count, Lib. Intra. 520.D. 

nd if the Grantee of a Mannor to which 


 -an_Advowſon is appendant, levies a Fine of 


{ the Advowſon, yet this puts him not out 
| of poſſeſſion of the Advowſon, 19 Edw. 3. 
 Quare Imped. 154. becauſe it puts him not out of 


; poſſeſſion of the Mannor to which it appertains. 


Grantee by Parliament ſuffers a uſurpation 3 
this doth not put him out of poſſeſſion, 16 Hes. 
7.8. Keble, becauſe he is in by Title of fo high a 
nature, which ſhall not be intercepted by an ordi- 
nary a& of the party. 

Grantor by Fine uſurps z this ſhall not trouble 
the Grantee, 31 Edw. 1. Quare Impedit 187. for 
a'Fine is of a high nature, and barrs the Conuſor 
of all right. 

Tenant in tail for life, or years, grants their E- 
ſtate in an Advowlſon, the Church voids,the Gran- 


; tee ſhall preſent, becauſe it is a Chattel veſted , 9 


Edw 3.366. pl.4. in the Grantee during the eſtate 


tail, and for lite, If 


303 


304 
Daughter. 


\ 


Qgare Imped:t. 

If the Naughter ſuffers a Ulurpation, the Son 
Wrerwards bary ſhall pot have A Quare Impedit, 
11 Edm.3.2ugre Ingpedit 138. for he Was not in 
rerum uaturg at the time of the uſurpation, and fo 


had no right. 
A Founder of a Church ſhall have a Dware In- 


pedit of common right, for he is preſumed Ps * 7 


tron, and becauſe he enters upon the diſſolution, 
I2 Ede.4.30.4. Categhy. Q. 

One of chem, viz. Joyntepants, ſha]}l not hay: 
a Dare Impedit againfi che other, Nat. hr. 34.0, 
14 Eliz.Dyer 304. p!.54- 33 Hen. 6.11.6, jnore- 
ſpe& of their undivided' and undiſtioguiſhable i ig: 
tereſt, 

Nor againſt a Strayger 3 but they muſt joyn, 
orc1ſe. the Billurber might be twice ſued for one 
diſturbance. 

But where one pleads Joyntenancy of part of 
the Advowſon, the Plaintiff ought to entitl 
himſelf to the whole Advowſon, or ſhew that he 
is Incumbent of all, 31 Hey.6.51.B. 

Joyntenancy af part is no Pica, 14 Hex. 6. 14, 
14 Hen.4. Joyntenants 32. for it cannot be; for 
Joyntenants are ſciſed per my & per tont. 

] oyntenznt. preſents ſole 3 this ſhall not put his 
Companion outof poſſciſion, a7 Hen. $.13. for 
it (hall be intended, he intended it not but to pre- 
ſent ſo, as the Law. requires. 

But 11 Hen. 4. 44. Haaford e contra, Ergo quere, 

It they make compoſition, and preſent accord- 
ingly, yet afterwards, if one bediſturbed, he ſhall 
not have an Action without his Companion, 20 
Edw. 3.72. tor that compoſition concerns not 
Strangers, but is only a private ac betwixt them- 
ſclves. Nomt- 
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Quare Impedit. 305 


Nominator to a Living ſhall have a ©xare Im- Nomina« 


Moe 


» ; pedit againſt him that preſents, Nat.br.33. A. be- Livks 
" # cauſe by the Nomination he had the fruit of the 
{o Advowſon, 14 Hex, 4.11. pl.g. 14 Edw, 4.2-pl; 


2. 32 Hen. 8. Dyer 48. pl. 16. 22 Edw. 3.77. pt. 


n | 103- 24 Edw.3. 69. pl.78. And the Writ ſhall 
;. # begeneral, Nat.br.33; 4.24 Edw.3.69. pl.78.as in 
n. |: cafe of Patronage. 

': For if itbe [Nominare] this ſhall abate the 
_ $] Writ, 14 Hen. 4.11.21 Hen.6.17.4. for the Law 
7, ©; takes no notice of ſuch a term but the Count 
rc. | E ſhall be ſpecial, Nat.br. 33. 4. and ſet forth the 
is whole matter how he is enabled. 


For in 14 Hen. 4. 11, per Hill. Nominator is 
| ina manner the very Patron, and fo taken notice 
ne |, Of in Lawasſuch, 24 Edw.3. 69. : 

A grants to B that he ſhall have the next No- 
f mination to the Church of D when it is void; 
1; ©. 229 that he ſhall preſent his Clerk to the Biſhop, 
he ©: if the Grantee be diſturbed, he ſhall have a Qzare = 
| ” Impedit, for he is the Patron hacvice by the words 
© - of the Grant, Crooke 2 Hen. $di61. pl. 1. per 


Lo [- Read. | 
for ? The eldeft Parcener ſhall have the firſt preſent- Parcener3j 
ti. ment, Nat. br.33.L, 38 Hen. 6.9. pl. 19. Dod. & 


on © Stud, 115.B. Nat.br.34.U. Crooke 12 Hen.7.1: A, 
” and fo in order by turns, if there be more than 
” two. | | | 

_ So the Husband of. the elJeſt being Tenant by 
' © Courtefie, Nat.br.33.L. 5 Hen. 5.10: pl.24. for he 

All I in upon his wifes right and ticle, originally. 
mm So he that hath the eſtate of the eldeſt, for his 
| Intereſt paſſeth with the eſtate, Nat.br.34.U: but 
Crooke 18 Hen: 7. 49. pl. 5. by Frowicks , if he 
M7 gran? 


-*y va - 
RETRACT MTS oem neon 
X od pee 7 ” 
YICS wy _ 
> Ix and : : on 
og __ 2% & we nnd} * 


Ouare Imped:t. 


grant this when the Church is void before any 
preſentment by him; the Grantee ſhall not have 
the firſt preſentment , becauſe he is a firanger in 
blood, and the Feoffee cannot claim that privi- 
ledge in Law. 

Where a Parcener grants his Eſtate to ÞB ( the 
Church being void) yet the Parceners ought to 
joyn ina Dare Impedit, 11 Hen. 5.54. in reſpec 
of their joynt right and title at the time of the 
Grane. 

The pleading of a Partition between Parceners, 
No. Lib. Iaitra, 468. B, & C. 

If they make partition to preſent by turn, and 
the youngeſt dics, his Heir in ward to the King, 
he, viz. the King, ſhall preſent during the Non- 
age,, 21 Edw.3.32.pl.14.22 Edw.4. tor his ward- 
ſhip ſhall not make him loſe his right to pre- 
ſent. 

Parceners agree to preſent by turn, this is a 
good partition as to. the poſſeſſion, 20 Edw, 3, 
Duare Imp.63,65. viz. of the Advowſon. 

But Nat. br. 33 L. econtra, becauſe the Inhe- 
ritance is not. Quere ergo. 

D:4.& Stud. 11. the King ſhall have the firſt 
x reſentment, the eldeſt the ſecond. @xere in what 
C :iC 

But 38 Hen. 6. 9. pl.19. the Iſſue of the eldeſt 
Coparcencr was in ward to the King, there three 
others by their pleading ſhew a partition of the 
M3nnor in Carvel, except the Advowlſon, and ſue 
to the King to preſent, atter the fourth ſues for the 
Advowlon ; the Iſſue of the eldeſi ſhall preſent, 
becauſe the preſentment of the King was in right 
of them all, and not in right of the turn of the 
liſuce Upon 
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Uuare Imped:t. 


Upon compoſition to preſent by turn, if it be 
inrolled in a Court of Record, they ſhall have a 
Scire facias one againſt the other, when their turn 
comes to preſent, Nat.br.34.H. 21 Edw. 4.6. pl. 
36, B. 

* So againſt a Stranger that uſurps in their turns; 
if the partition be ot Record only,the Law takes 
no notice of it, Nat. br. 36. C. but they may joyn 
ina Duare Impedit againii a Stranger, for the Law 
takes notice of their joynt title, and alſo preſent 
in common 3 but by this the compoſition is waved, 
Nat.br.36.D. for it ſhews, they rely not upon the 
compotition , but hold there to that way of pre- 


| ſentation that the Law gives them. 


The ſurprize of one Parcener thall not put the 
other out of poſſcſhon , when his turn comes a- 
gain, for he gains no title by it, Nat. br, 34. F. 6 
Edw. 3.210. pl.13. 7 Edw. 3. 239. pl. 27. 17 
Edw. 3.38. pl.10. 30 Edw. 3.15. pl.15." 

Although that it be made by the King inright 
of one Parcener, being in ward to the King, 
22 Edw.4..8, for the fame reaſon. | 

My Procurator preſents as to his own Advow- 


fon, as Precurator to me, by this I ſhall have a- ow 


gain the poſſeſſion , and out him, Nat. br. 35. 0. 
i7 Edw.3.60.pl 60. for by preſenting as my Pro- 
curator he acknowledgeth my right. 


Recoverer in right of an AJdvowlon ſuffers an Reeovetets 


uſurpation, he ſhall not have a Quere Impedit, 45 
Edw. 3. Quare Imped, 139. becauſe he was not 
in aQual poſſeſſion of it by the Recovery , and fo 
hath but a meer right ſill. | 


Tenant for life or years of an Adyowſon ſuffers Reverſio- 
= an uſurpation, the Leffor ſhall not Þe aided by ner. | 


V 2 his 


Queen, 


Lord. 


Ouare Impedit. 


his own, Weſtm.2. cap. 5. forit is a fault to lett it 
toſuch a Tenant. 

But his Heir ſhall be, Nat.br.31.G. for he isin 
no fault. 

Bur 33 Hen.6. 12. þl.3. 34 Hen.6. 27 pl. 8s. e 
contra. Ergo quere. 

If Tenant for years or a Gardcin brings a 
Quare Impedit , and a Writ be awarded to the 
Biſhop for the Defendant, yet the Tenant of the 
Franktenement'is not out of poſicſſhon, for the 
Preſentee is in by courſe of Law, 50 Eaw. 3. 14. 
B. Coke 6, part. 50. B. Beſwells caſe 3 and there- 
fore the Tenants or Gardians intereſt ſhall not be 
prejudiced. | 

The Queen ſhall have it alone , becauſe ſhe is a 
ſole perſon exempt by the Common Law, and 
cannot joyn with any in a Suit; and the Writ 
ſhall not ſay #xde querizur, becauſe ſhe ſhall not 
find Pledges, 18 Edw.3, 2. pl. 6. for it were 
diſhonourable f6r her to tind Pledges, for ſhe ſhall 
be preſumed fo be ſufficient, and fo deal jufily 
with all. 

The Lord that hath an Advowſon by Eſchear, 
ſhall have a Qzare Impedit, the Count, Lib. Intra, 
500.D, in reipe& of his Title accrued by Law, 

If an Abby, which hath an Appropriation, be 
diſſolved, the Lord that hath the Mannor to 
which it was appendant ſhall have a Quare Impe- 
dit to preſent tothe Advowſon, Nat.br. 33.K. 
Coke 2.part.47.B. Canterburies calc, 21 Hen.7.4. 
B. Frowick,, 20 Edw.4.14. B. Com. 501. Gren- 
dons caſe 3 for by the diſſolution the Apſpropriati- 
on is cxtinguiſhed,and the Lord in of his 01d right 


to the Patzonage, 
Tenant 


Quare Impedit. 
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Tenant in tail ſuffers an Uſurpation, he hath no C_ in 
} 


remedy, for it was his own Latches to ſuffer it 3 

but his Iſſue ſhall have a Q#are Tmpedit, 49 Edw. 
3-14. pl.g. This is by the equ'ty ot Weſtm, 2, cap. 
5. Coke 6. part.50.B. Boſwells caſe, who ſhall not 
be prejudiced by his F athers a. 

Tenant in tail of a Mannor to which an Ad- 
vowſon belongs, enfeofts A of the Mannor, which 
grants the Advowſon toÞB, and re-enteoffs the 
Tenant in tail 3 the Iſſue ſha)! not have a Qreare 
Impedit, becauſe the other had no remedy , Nat. 
br.35. B. 19 Hen. 6. 30. and fo ſhall notbe ina 
better condition, and by the Grant of the Ad. 
vowſon apart it ceaſeth tobe appendant. 

Tenant in tail leaſes his Eftate over,the Church 
voids, he dies, the Iſſue in tail hall preſent, 9 
Edw.3.10. and not the Leſſze of the Mannor ; 
for the preſentation is not comprized in the Leaſe. 

Tenant (in tail ſuff:rs an Ufſurpation before 
the Statute , the Ifue ſhall not have a Quare Im- 
pedie after the Statute, 8 Edw.2. Quare Imp.167. 
for before he was in no better a condition than his 
Anccſtor, and the Statute was made for the bc- 
nefit of the Ifſue in tail. 


Fenant in Dower ſhall have the third preſent- Ta Dower. 


ment, where ſhe is Dowable of the Thirds , Nat. 
br.33.L, 33 Hen.S. br, Preſeatment 55. 15 Hen. 
7.17» 2 what ſhe ſhall have when ſhe is Dow- 
able of the half, during hex Widowhood, by the 
culſtome of Gavel-kind. 

So if ſhe have the thixd part of a Mannor to 
which an Advowſon belongs, Nt. br. 34. Q, 6 
Edw.3.215. in the reſped ot intereſt in — Man- 
nor, proportionable to it. 

V- 3 Tenant 
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Forlife. 


For years, 


In com- 
mon. 


Traverſe. 


Note. 


Quare Impedit. 

Tenant for life (hall have a Quare Impedit , in 
reſpe of his Freehold. 

The Count, Lib. Tnira.513.A. 

But if he ſaff-rs an Uſurpation, he ſhall not 
have a Quzare Impedit 2t any time after, 22 Hen. 6, 
26.6, for it was his own Latches to ſuffer it, for 
he might have brought his Qzare Impedit upon 
the firſt diſturbance. 

Tenant for years ſhall have a Qyare Impedit.al- 
though he doth not preſent within the term, Nat, 
br.34.B. 9 Edw.3.338. pl.6. 39 Hen. 6.39, viz, if 
the Church become void during the term , and 
no Lapfe incurred, for it was a Chattel ve- 
ſted. 

Tenant in common ſhall not have it'without 
his Companion, Mat.br.34.U. 14 Eliz.Dyer 304, 
P1. 52. 33 Hen.6.11. B. in reſpct of their com- 
mon intereſi, and that the Difiuibcx may not be 
doubly vexed. 

He that traverſeth an Office, and hath the Land 
in Farm, ſhall have the preſentment, if the Church 
be void during the time of his Leaſe , ſoit be 
found for him, although no mention be made of 
the Advowſon, Nat.br. 34.7, for it gocs with the 
Land. 

Note, that the King upon an Office found for 
him, ſhall not put the Patron our of poſſtfinn, 
without admiſſion and inſtitution of his Clerk, 
Coke 9. part. 96. A. Reynels caſe; for that is the 
only way to gain potſcthon of an Advowfon, and 
an Office may not be true, for it is traverſable. 


Againſt 


Quare Impedit. 


Againſt whom a Quare Impedit lier. 


Tt lies againſt a Patron fole, 29 He». 6. 57. 19 Patron 
Hen.6.67. pl. 14. & fol 73.pl. 1. & fol 75. pl. 5. ſole. 
Bur then the Incumbent ſhall not b: removed, 
29 Hen, 6. 57. 7 Hen. 4. 34. for it hc be, it lies 
alſo againſi the Diſturber. 
Unleſs there be no Incumbent at the time of 
the Writ brought, 29 Her. 6.57. 19 Hen. 6, 67, 
pl. 14. &- fol. 73. pl.1. & fol. 75. pl. 5. for then 
the Patron only mult neccfſarily be the Diſtur- 
ber. 
IF it be againſt an Incumbent fole it (hall abate, tneam- 
3 Hen. 4.2. Fuare Impedit 113. 41 Ed. 3, 2, bentſole. 
Br, Dnare Imped. 24. vide 47 Edw. 3. 10. for he 
comes in under another mans right, who muſi be 
named in the Writ. 
But note, this is intended when the Inheritance, 1... , 
eſtate or intercft of the Patron in the Patronage, 
is to be deveſied by the Judgment, for otherwiſe 
he ought not to be nzmed , Coke 7. part. 26. B. 
Halls caſe , for it concerns him not to be made a 
party. 
When there is no Patron, the Writ ſhall be a- 
gainſt the Incumbent ſole, 13 Hen. 8.12. 4 Hen. 
8.3. for there can bz no other Diſturber but he. 
When the King preſents , it lics againſt the In- 
cumbent fole, becauſe the King ſhall not be ſucd, 
; Coke 7.part. 26,B. Halis caſe, 92 Hen. 8.Dyer 48. 
pl. 16. 24 Edw, 3.77. pl.103. Crooke 19 Hen.7. 
53- pl.g. But by Petition he may ve ſued too,and 
the Law intends he will do all his Subjecs right 
without ſuit. 
V 4 It 
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Plaintiff, 


ſheriff. 


PRurber 


Quare Impedit. 


It lies for the Defendant againſt the Plaintif, 
if the Clerk of the Defendant be not inſtituted, 
Nat.br.35.C. and he be diſturbed by the Plaintif. 
It ſeems this is meant where there is a croſs Suit 
betwixt them. | | 

But not of the ſame preſentation, if- the Plain- 
tiff Have brought his Writ, 19 Hen. 6. 67. pl. 14. 
& fol.-73. pl.1. fol,75.pl.5. 22 Edw.3. 4.pl.o, 
for he that firſt commences his Action ſhall tirſ 
determine his right. | 

The King grants a Free Chappel to B by Pa- 
tent, if the Sheriff will not put him into poſſcfi- 
on, he ſhall have a Zuare Impedit againli the 
Sheriff, for this is in the nature of a Lay fee, and 
belongs not to the Ordinary , and the Writ ſhall 
be general, 14 Hen.4.11.pl.9. Haukeford , as in 
other Quare Impedits , but the Count muit be 
ſpecial, as it ſeems. Ps, bo 


Quare Impedit, of what diſturbances it lies, 


If a Difturber preſents three times within the 
fix months; Qwuare Impedit lies for the former, 
Nat. br. 35. R. of the Preſentations 3 for there 
began the firſi cauſe of action. 

The Ordinary refuſes to grant a Jure Patrona- 
145 to try the Title, or to admit the Clerk, a 
Dnare Impedit lies, 33 Hen. 6.12.32, 34 Hen.6. 
11. 35 Hex.6.38. for this is a diſturbance to the 
Prefentation. F-*; 

So if it be Litigious, and the Ordinary admit 
a Clerk without awarding a Fure Patronatus, 22 
Hen. 6. 25. Bre. 83. for this is todiſturb by fore- 


judging ot the right. 
u « o* ! So 


Quare Impedit. 


Soif he do not admit him within conyenient 
time, 22 Hen. 6, 29. for delays are diſturbances, 
and accounted denials 3 for Juſtice ought to be 
ſpeedily done, 

The Biſhop refuſes to admit the Clerk, becauſe 
jt was firſt found for another ina Jure Patronatus 3 
this is a diſturbance, Nat. br. 35. G. for he is not 
to take notice of the Suits between the partics. | 

Unleſs the Admittas be delivercd to him, 2T 
Hen. 6.44. for that is the At of the Court, of 
which he is bound to take notice. 


Quare Impedit, of what tbiugs it lies. 


And it one had been diſturbed before the Sta- 
tute, yet he ſhould have had the Writ, becauſe the 
Statute refers before as well as after,6 Edw.3.221. 
pl.5i. ©. | 

The Count, Lib. Tytra.646.C. : 

It lies of a Chappel, 22 Hen.6. 25.B. antes, Chappel. 
p And it lies by Weſtm.2. cap. 5. Lib. Intr.52.4. 

ea. 

The Writ ſhall be Preſentatum ad Capellam 
liberam, Nat.br. 32.H.8. 

But if the King brings a Qxare Impedit of hjs 
Free Chappel, it ſhall be preſentare ad Prebendam 
in his Frank ChappeNNat. br. 33. 16 Edw. 3.3. 
nota differentiam. 


It lies of a Deanary, 27 Edw.3.40. Deanary. 
It lies of Domus Sandi Martini, in Briſtol, Nat. 
br.33 G. Domus S. 


Martini. 


It lies of an Hoſpital, Net.br.33.G. pro Weſtm. Hoſpital, 


2, cap.5. the Count, Lib. Intra. 506, C, Sed. 1. 
becauſe they are all preſentative. 87 
"uy | | It 
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De Meaze- 
tate Advuge 
£4tuonts. 


Parſonage. 


- 


Prebend. 


Quare Impedtit. 


Tt lies not de medietate Advocationi, neque de 
Advocatioue medietatis Ecclefie , Nat. br. 33. A, 
33 Hen.s.11. B. Priſot , vide 4 Hen.6.15, B. for 
it muſt be of an entire thing , or at leaſt ſo ſup. 
poſed by the Writ, for the Law takes no notice 
of ſuch moieties. 

But in ſuch caſes the Writ ſhall be general 
(ſcil. ad Eccleſiam) and not (ad medietatem Ec. 
cleſie;) but the Count ſhall be ſpecial , and ſet 
forth ſpecial Title, Coke 5. part, 102. Winſors 
caſe, 16 Edw.6. Dyer 78.pl.4 4. ; 

But where there are two ſeveral Patrons, and 
two ſeveral Incumbents of the fame Church, 
within one and the fame Village , fo that the Ad- 
vowſon and Church are fevercd in right and poſ- 
ſeſſion, there one Patron may have a Quare Impedit 
de medietate Eccleſie , Coke 10. part, 135. B. 
Smiths caſez for there their Titles are en- 
tire. 

21 Hen. 6. 4.pl.$S. in fine, One perſon ſays 
that he was Parſon but of thE Moiety of the 
Church, and good, 7 Edw. 3.246. pl. 24. Quare 
Inpedit of the Moiety of the Church. 2. 

It lies of a Parſonage, and the Writ ſhall be ad 
Ecclefiam, becauſe Ecclefia is intended of a Par- 
ſonage, Nat. br, 32. H. viz, the poſſeſſion of the 
Church, Glebe, and Tithes. 

It lies of a Prebendary, per Weſtm.2,cap.5. 

The Count, No. Lib. Intr. 507.B. 

The Writ ſhall be ad Prebendam, Nat. br.32.H. 
40 Edw, 3.17. pl.7. but it ought to ſhew the 
name of it, 40 Edw. 3. 17. to make it more cer- | 
tain, for cliz the word is too general. 

t 


Quare Impedit. 


$15 


It Ties of the Subdeaconry of York,, Nat. br. Subdea- 


34. G. becauſe preſentative of right, as it ſeems. 
The Writ ſhall be quod permittat enum pre- 


| ſentare, and yet the King gives it by his Letters 


ters Patents , Nat. br. 34. G. but it ſeems ſuch 
Writs wcre but of paiſue temps. | 

Ic lies of a Vicarage, per 2.Weſtm. cap.5. viz. a 
Vicarage to be endowed. | 

The Writ ſhall be ad Vicariam, Nat, br,32. H, 
which the Law wcll takes notice of. 


The Count in a Quare Impedit. 


He that brings a Qzare Impedit in his count 
ought to alledge a Prelentment in himſelf, or in 
his Anceſtors, or in him by whom he claims , 
Nat, br.33.H. 

I. Unleſs a man erc& a new Church, for then 
the Count ſhall be ſpecial, Nat. br. 33. H. 17 
Edw.3.12. and {ball ſet it forth, to make it ap- 
pear he cannot alledge a Preſentment. | 

2. If herecover ina Writ of right, then he 
may alledge the preſentation in him againſt whom 
he recovered, Nat.br.33.F. Q. 

Or he may have this Writ without alleadging 
any preſentation, for he may count upon the Re- 
cord, Nat. br. 36. A. whereby he recovered, and 
——— it appear the Preſentation belongs to 

im. 

Or if herecoverin a Quare Impedit , the ſ:me 
Law, 42 Ew, 3.8. pls. 

3. He may alleadge ſcifin in the Procurator , 
Nat br, 33. 7. 17 Edw, 3.60, 75. which is, as 
it were his owp ſcilin, 2 

| He 


conrys 


Vicarage, 


316 Quare Impedit. 


He that alleadges Preſentation in himſelf,ought 
to ſbew that the Preſentee was inſtituted , al- 
though that it was againſt a Common perſon, 
for without Inſtitution he had no fruit of his pre- 
ſentation, and ſo it is as nul. Eut againſt the 
King he ought to ſhew that he was Induced, 
Com.528..Bickleys caſe, Coke 6. part. 49. Boſwels 
caſe ; for a man muſt make a full and compleat 
Title againſt the King. 

And ſuch preſentment ought to be within me- 
_—_— 17 Edw.3.10. Quere of the Law at this 

ay. 
Preſentati- Deviſce for life alleadges the preſentation in 
OO himſelf, and good, Coke 5. part.37. 8 Hens, 10, 
in reſpe& of his Free-hold. 
| Of the preſentation of Tenant for life , vid, 
Coke 5.part. 97,98. 

For years, 7 Edw, 4.20. 22 Edw. 4.9. B, 

In Dower. | | 

By the Courtelie. 

At Will, 5 Hez.5.3. pl.6. | 

Theſe are the preſentments of him that hath 
Fee. ©. 

The King grants the Advowſon to A, the 
Church being void, and preſents, 13 Eliz. Dyer 
330. pl. 36. by Lapſe, 21 Eliz. Dyer 364. pl. 28, 
and good, for his grant hinders not , tor he pre- 
ſents by Lapſe upon another title. 

But the iſſue in Tail ought to alleadge pre- 
ſentment in the Donor , becauſe he derives his 
title from him, or he may alledge it in himſelf, 
Com.Manxels calc, fol .q.Þ. 

Tf it be alleadged in the Donor or Donee, 


Leſſor or Leſſce, it is nt double , bzcauſe the 
| ; Pre- 


Quare Impedit. 


Preſentment of the Leſſor or Donor is only tra- Preſentatt- 


verſable, and not of the Leſſee or Donee, Coke 
5. part. 99+ A. Northumberland; caſe. 


For the Leſſee ought regularly to alleadge it " 


in the Lefior, Coke 5. part. 98.4. 

Yet, if he alleadge Preſentation by himſelf it 
is good, & Hen.25.4. 

But in the Judgment of the Law this is the 
Preſentation of the Leſſor, Coke5.part.89. and ſo 
taken notice of what ever he allcadge. 

A Purchaſer may alleadge it in him whoſe E- 
ſtate he hath, becauſe he derives from him, 13 
Hen.8. 12. pl. 2. 2 Edw. 3. pl. 29. 1. 6 Eaw.3, 
204. pl.7. Net.br. 33. H. 

[7 that brings a 2uare Impedit ought to ſhew, 
ſpecially how the Church becomes void, 5 Edw. 
4.72.B. for the Iucumbent may be removed out 
of poſi: ſon by Spoliation, Diſlciſin, or be outed 
otherways, yet then the Church is full in theeye 
of the Law. 


The Proceſi in a Quare Impedit , 1. Before 
K. appearance , 2. After, 


Vide Lib. Intra. 52. B, Sed.1,2,3, 4,5, $,7,8- 
At the Common Law it was but a Diſtreſs infinite, 
11 Hea.6.3.Martin. | 

But per le Stat. Marlebridge, cap.12. if he ap- 
pears not at the Grand Dittreſs, a Writ ſhall 
ifſue to. the Biſhop, 24 Edw. 3. 37. 5 Edw.4. 
115. 7 Eliz.Dyer 241. pl.48. 7 Eliz, Dyer 241, 
pl. 1. Nat. br.38.N. 

The fame Law in a Scire facias by the King, 
upon a Judgment in a Q#are Impedit, 14 Edw.3. 
LuImped.s. So 


Quare impedit. 


So if the Sheriff returns a Ntbil upon the 
Grand diſtreſs, 12 Hen.4. 4. Hankeford, 21 Hey, 
6. 56. pl. 13. 11 Hen. 6. 3. pl. 8. becauſe the 
Proceſs is determined, vide 27 Hen. 6.5. pl. 32. 
for the Sheriff hath done as much as he can in the 
exccating of it. 

And this is for the miſchief of the Lapſe , 24 
Edw.3.37- vis. inall the foregoing caſes where. 
in there 1s no Laches in the Patron , nor any de. 
lay cauſed by him. 

But if a N#hil be returned upon the Summons, 
Attachment, and Diſtreſs , quere 11 Hezx.6. 3, 
if a Writ to the Biſhop 4. ſhall ifluez yet the 
better opinion there is, that a Writ ſhall iſſue to 
the Biſhop. And this ſeems to be ſo upon the fame 
ground, ?iz. for the miſchicf of a Lapſe. 

And if a ©ware Impedit be againſt two , and 
one appears at the Grand difireſs, the other 
makes default, a Writ ſhall ifſue to the Biſhop 
pro querente againſt him that made default, Nat. 
br. 39.B. 14 Hen. 7.19. but not againſt the other, 
becauſe he appears according to Law. 

. Buare Impedit againſt the Biſhop and B, B 
makes default at the Grand diſtreſs , the Biſhop 
pleads that he claims nothing but as Ordinary, 
the Plaintiff -ſhall have a Writ to the Biſhop 
againſt B, after the Count made againſt the De- 
fendants upon the Biſhops appearing at the Grand 
diftreſs, 10 Her. 6.4. Writ to the Biſhop, 3. 

In a 2xare Impedit the D:fendant appears, and 
after appcarance makes default, the Plantiff ſhall 
have a Writ to the Biſhop, 2 Hen. 4. 1. pl. 3. 
Nat. br. 38.8. becauſe it ſhall be intended he will 
not longer defend himfelt. | 


At 
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Ec 


Quare Impedit. 


At the Grand difirels the Defendant pleads 
to iſſue , and after makes default, a Writ ſhall 
iſſue to the Biſhop without more ado, for the 
Grand diftreſs was iſſuable , 16 Edw. 3. Writ 
to the Biſhop 17. 13 Edw. 2. 2yare Impedit 
168, 

Upon adefault at the Grand diſtreſs the Plain- 
tiff ſhall nave Judgment, Lib.Intra, 507. A. Sed. 
1,2,3. Judgment, as upon a N#bi1 dicit. 

The Plaintiff is Non-ſuited, the Defendant 
ſhall have a Writ to the Biſhop without making 
Title, as it ſeems 3 but the ſureſt way is to mike 
Title, 33 Hen.6.1. pl. 2. for that puts all without 
queſtion for the future. 

T brought an Aſſize of Darrein Preſentment 
2eainſt P, and the Afſize was taken by his, viz, P's 
default, and when the Aſſize was ſworn, T with- 
drawed himſelfz P ſhall have a Writ to the Bi- 
ſhop, although he was not in Court, -9 Edw. 3. 
Darrein Preſentment 17. for ſome Judgment muſt 
be, and it cannot be for 7. And although P 
made default, yet the enqueſt might have found 


,for him upon ſomething of their own know- 
| ledge. 


Barr in a Quare Impedit, 1. By the Ordinary. 
2. By others. 


The Church was Litigious, and he Collated Plea bythe 


after the fix months, 34. Hex. 6. 41. pl. 10. 


16 Edw.z. 

It ſhall be 2ccounted Litigious, where there are 
two Preſentations and two Commiſſions, and one 
Com + 


5 Hen. 7. 19. 34 Hen. 6. 38. 2 Hen. 6. 44- Spe mag | 


Quare impedit. 


What ſhall Commiſſion-is found for one, and another for ang. 


ther, 22 H. 6. 44. A. Newton & Paſton, for no 
man here can judge whoſe the right is, for they 
are as it were in equali jure. | 

 Butif the Title of one be found, and another 
preſent , and requeſt is made to admit the Clerk, 
for which it was tound,it is not Litigious, 22 Hey, 
6. 2.8. Br. of Lyare Impedit $0. tor there is 4 
Title found for one, and none for the other. 

If two Joyntenants, or Tenants in common 
preſent ſeverally, it is not Litigious » Dod, & 
Stud. 116, 4. for their right is one and the 
faine. | | 

If two preſent (everally , and neither the one 
nor the other pray a Commiſhon to enquire the 
right, the Church is Litigious, Lib. Intra 11, 6 
512, 35 Her. 6. 18. pl. 27. 8 -Edw. 3. 289, 
pI. 49. becauſe the right of neither is put in 
iſſae, F 

Claiming nothing but as Ordinary, Judgment, 
ſr, ee. without ſpecial diſturbance, this is good, 
$5 Hen, 7. t9. 22 Hen. 6. 15. 33 Hen. 6, 12. 
32. viz, a good plea in barr for the Ordi- 
nary. 

But the Plaintiff upon this may pray Judg- 
ment, and have it with Ceſſat Executzo, until, &c, 
Crook 17 Hen. 7. 43. pl. 9g. the right determi- 
ned. of 

Pleas in diſability of the perſon preſented,are as 
followeth: 


ſented, for he was not idoneous at the time of the 


Quare Impedit. 

2. Baſtard, Coke 5; part. 58.4. 11 Hem. 4. $. 
A. 11 Hen. 7.12. 11 Hen 4.37. butif hebe ad- 
mitted it is good. 29 Edw. 3-44. pl. 3. ©. whe- 
ther, and by what Law it is a good plea, becauſe 
he is- #«Iius filins, 

3- Blind, Coke 11. part. 2g. B. For hecan- 
not fee to ſtudy, nor cary watch over his Flock, 
9. ramen, For blind men have received Orders. 

4. Heretick. Coke 11. part. 29, B. For he is 
not fit to inſtruc or guide his flock. 

5- Homicide, 38 Edre. 3. 2, For he is not fit 
to be a Miniſter of the Golpel of peace. 

6. Infant, Coke. 5. part. 58; A. 6 Edw.3. 184. 
pl. 6. Herle, For he is not fit to guide himſelt or 
his own eſtate, much leſs others ſouls. 

7. Jem: Coke 11. part. 29. B. quaa Jew; but 
if a convert, it ſeems he may: 

8. Illiterate, 12 Eliz. Dyer. 293. pl. 3. Coke 
F. part.. 58.. A. Specotts caſe. 40 Edw, 3; 25. 
p1.3x. For he is unfit to teach, and had more 
need to be taught. 

9. Perjured, For he will make little conſcience 
of Religion; 

10. Irreligious. 5 Hen. 7. 6. 2. how. 

IT, Miſcreant, Coke 5. part. $8. A. Specotts 
caſe, viz, that believes not rightly the Articles 
of the Faith : For how wili he maintain and in- 
ſtrut others in it? 

I2, Not able upon examination, 39 Edw. 3.1. 
þl. 5. viz. of the Ordinary in the principles of 
Religion; and other fit qualifications, 

13. Premunire, 38 Edw. 3. 3. pl. 9. Inte- 
gard of the heinouſneſs of the offence and pu- 
niſhment, 

x 14. Hime 
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Notre. 


Quare Impedit. 


14. Himſelf patron, 31 Hen. 6, 621. For he 
ought not to preſent himſelf. 

15. Saracen, Coke 11. part 29.B. or Turk, or 
Infidel, not acknowledging God and Chrili. 

16. Schiſmatick, Coke 5. part. 5S. A. Specorts 


caſe. For he will make diſturbance in the 


Church. 

17. Simoniſt, Lib, intrs, 532. A. ©. By 
what Law. - 

18, Villain, 14 Hen. 7: a; B.. For hei Is not 
fait juriz. 

19. Utlaw, Coke 5. pure; 48; * Specotts caſe, 
For he is fit for no ſociety, and unfit to .teach 
obedience to others, that hath none himſelf. 


Theſe are good Cauſes of refuſal, viz. which ant 
above ſpecified. 


Where one [having a Parſonage in:Wales, and 


*couldnot ſpeak Welſh,'and therefore excepted un- 


to as inſufficient, it was demurred to -Trin. 27 


Eliz, Albany 'vertus Epiſcopum $. fe ef. Q.De 


ley. as not a ſufficient caulc. 
Theſe are not gred- afro refuſal, 


That he hath another Benefice with Cure, 14 
Hen. 7.28. B. For he may be qualified to have 


- twoBenchices by the Stat. 


Hunter of Taverns and a player. at unlawful 
Games , Coke 5. part. 57. Specettsicaſc. 9 Eliz. 
Dyer, 2 54. For this niakes him.not untit'to watch, 
though it make him candalous,. for which he 
ought tobe puniſhed, 

Criminoſis, 


| Quare Impedit: 


Criminoſis, 34 'Hen. 6. 3g. A. For that is 4 


word of a very large extent, and uncertain: 
Theſe are good canſes of refuſal in the Preſenter; 


Attainted, 15 Hen. 5. 17. B. Keble, vis, of 
Felony or Treaſon, | 

Excommunicated per 40 days 115 Hen. 7.7. 
B. Keblz. and fo fiands <cxcommunicated in con- 
tempt of the Church. This Law is now altered 
by the taking away the Eccleſiaſtical juriſdiction 
in that point, and now is again revived. 

Infant not of the Age of 14 years, Perkins: 4; 
4. For he ſhall not be judged of ſufficient diſcre= 
tion to preſent a fit perſon. ©. tamen: 

Joynt Tenant or Tenant in common not a= 
greeing, Nat. br. 34-V. concerning their preſent- 
ing 5 for thatis litigious. | 

The faine Law is of one preſent alone, 14 
Eliz. Dyer. 340. þl. 54. except it be by con- 
ſent. | 

A Maſter of a Colledge preſented by the Col= 
ledge, 14 Hen. 8. 23. For that is like as when 
the Patron preſents himſelf. 


Utlawed, 15 Hey. 7.17. B. Keble. For he can - 


have no Title. - 


A Corporation ought to preſent in writing; 5... 


34 


Prefentef 
which is; 


14 Hen. 8.2. and not by patol , for they cannot jy, 


all ſpeak at once, as they may by writing. 
A Body natural may preſent by word, 14 Hex. 


8:22, 


The King' tray preſetit by word,” i9: Edw: 3: 
Dare impedit; 60, For heis but one perſon mime- 
| X 2 tical 


Appen- 
dant. 


Arbitre- 
ment. 


Confirma- 
tion. 


 faultof the Plaintiff, but of the Clark. 


Quare Impedit. 


rical, though: he hatha political capacity , and 
ſpeaks in the plural number. | 
It is no Bar to fay that the other Writ was abs- 
ted, if it were for form or falſe Latine, Coke 7, 
art 27. B. Portmans caſe. For that is not the 


But that it was abated, becauſe the zPlaintiff 
was made Knight, the Writ depending, this is i 
'good Bar, Coke 7. part. 27, Þ. Portmans caſc. For 
it was his own fault. 

The Plaintift counts of the preſentment to the 
Advowfon in Groſs, and a Grant of it to him; 
the Defendant pleads it was appendant, he cannet 
traverſe that it was not in groſs, becauſe by in- WW _ 
tendrnent they are ſeveral Advowſons, Crooke. 19 Wl - 
Hen. 7. 51, pl.1. For one and the fame Advowlon 
cannot be in groſs, and alſo appendant. , 

r Arbitrement is a good Bar, Lib. intra.ggd, n 
Co {45 

A Confirmation or ratification by the King to 
the Incumbent is a good Bar againſt the King, Wl - 
7 Hen. 4.13. 14 Hen. 4.25.837. Lib, intra. 531 
ſe. 22. by way of eſtopple. | = F 

But this ought to be after Induction, 11 Her. 
4-9. For þctore he ſhall not be faid to be a pet 
fect Incumbent, as to the King. = © 

If the King be deceived, he may repeal thi ws 
Contirmation, 31 Edw.3. D©uare impedit, 161. | 
This by his prerogative for the King ought 
be truly informed. 

But then the repeal ought'to be before Indu- WF x 
ion or Inſtallation, 25 Edw, 3. 47- for after _. 
is too late. p 


Quare Impedit. 


If the King recover and confirm the Incum- 
bent, this is no Bar to the next avoidance, becauſe 
his Judgment cannot be executed, Nat. br. 34. F. 
10, Edw. 3. 389. pl. 32. 18 Edw, 3. 57. pl. 
87. | 
Jus if he Leaſe the Advowſons. afterwards, 
quere who ſhall have them? 

Where one brought a Duare impedit, and diſ- 
continued his Action, adjudged a good Bar, al- 
though that the Writ was purchaſed afterwards 
within the 6 Months, Coke 7. part. 27. B. Port- 
mans caſe, For it ſhall be int:nded he hath no 
right. 

A Fine levied by the Anceſtor of the Plaintiff 
of the Advowſan, isa good Bar, Lib. intra. 532. 
C, ſed. 3. 

Warranty and Aﬀets deſcended to the heir, is 
good Bar againſt the Iſſuc in Tail, 43. Edw. 3. 
24, pl. 31, 

That he did not diftarb, is a good bar, Lb. 
intre, 503. C. ſei.2. 22 Edw.3. 17, pl.71. 
For a good Iſſue may be taken upon it. 

This may be pleaded to the grand Diſtreſs, 22 
Edw.3.17. pl. 71. as well as it he had appeared 
upon the firſt fammons, 

But 21 Hen, 6. 45. A. 2 Edw. 3. 32. þl. 7. 
It is held that it is no Bar, becauſe no Title is 
made. 14. Edw. 3. Judgment , 155. and before 
Title made there: needs no plea; 'y<t ©. For he 
may, as it ſeems, admir a Title. 

But if it be a good plea before Ifſue, yet after 
Iſſue joyned it is not, becauſe it is a delay, and fo 
3 diſturbance in it ſelf in the eye of the Law, 

3 Edw, 
A 3 


Diſconti- 
nuance. 


Fine, 


Warranty 


No Dt- 
ſturber., 
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No ſuch 
Church. 


Pardon. 


Plenarty. ! 


Quare Impedit. 
3 Edw.3.50. pl. 6. 4. Edw. 3.97. pl.31. 19 
Edw. 3. 71. 

But 18, Edw. 3. 149. pl. 15. & fol. 359. B, 
e contrs, after title made, this is no plea, 5 Hen, 
4-20. Br. Duare impedit, 62. &. 

Againſi the King it is no Bar, becauſe the party 

_ ought to make a title, 7 Hen. 4. 32. jl, 
IS, 
' Non-ſuit after appearance in another 2ar: 
impedit before for the ſame advowſon, is a good 
Bar; alchough the laſt be purchaſed within 6 
Months, Coke. 7. part. 27. B. Portmans calc. 21 
Hen. 6.25.27. For that argues he had no right, 
and that his Suit was only vexatious. 

And fo if the former Writ were brought by 
the Plaintiff and another, and the Plantiff is non- 
ſuit, FE. 157. pl. 16. For thereby he dcfiſis 
in his Claim. 

No ſuch Church in the ſame County , is no 
Bar, 8 Hen. 6. 37. pl.6g. 9 Hen. 6,17. Q. 
But 45 Ew. 3.36. pl. 2. e contra, Q.- 

Pardon of the King for alienation is no Bar, it 

the Church be void before the pardon, 27 Ed. 
3-38. For then the pardon works not upon the 
precedent right. 
Plenarty a good Bar, though the Patron had 
no notice of the Avoidance 3 for this is to ſiop 
the Collation of the Ordinary, but not the Pre- 
ſentation of the Patron, Paſch. 39 Elis, Com. Bax, 
Seriven again(i the Biſhop of Lixcolxe, 

Plcnarty of a Frank Chappel is no Bar ;.for 
if he ſhall be put to his Quare impedie, then it 
ſhall be preſentative afterwards , 22 Hen. 6. 25. 
& WHEN H Wieywon fp the Patron, uae 

king 


HE oe I... 


Ouare Imped:t. 


king it ſubjeQ to the viſitation of the Ordinary. 

The Church is ſaid to be full againſt a common 
perſon by Inſtitution, 22 Hez. 6. 27. A. 14 Hen. 
8$ 2. Brudenel. 12 Hen, 4.38. For by that the 
Clerk is approved, and Inducion is but as it 
were giving of poſſeſſion. | | 

And againſt the King by InduCtion, 22 Hex. 6. 
27. B. which makes him a complcat Incumbent 
to all intents and purpoſes. 

He that pleads plenarty, ought to (ay that it is 
full of his ewn preſentment, and not of ano- 
thers3 for if the Defendant be diſturbed, he ſhall 
not be puniſhed, and if he hath: title, he ought 
to ſhew it, 3 Hen. 6. 20. Br, plenarty 6. 16 Ed. 
4.11. 8 Edw.3; Statham, 
| He ſhall plead that he was ia per 6 Months of 
his Prefſentment before the purchaſe of the Ad- 


| vowſon by the Plantiff. 


Bur if ic be of a preſentment of the predeceſſor 
of the Plaintiff, yet it is good , 8 Edw. 3. pre- 
ſentment 5. 

The 6 Months ſhall be accounted according to 
the Ralendar, Coke 6. part 61, 62. Catesbyes 
caſez and not after 28 days to the Month 3 tor 
thatis the ancient account uſed in Law. 


Who ſhall plead Plenarty, and who not. 


Incumbent pleads Plenarty of himſclf , ex pre- tcum- 
ſentations B,viz.the Plantiff.Coke.6 part 48.2 Hen. bent. 


6.14.-pl.22.No.Lib.intra. 265, 4, abſque hoc that it 
was Void 3 for the Incumbent is not able to plead it 
ptherways,' per 25 Edw., 3. cap. 7. 

| RX 4 But 
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QOuare Impedit. 


But 16 Edw. 4. 11. pl. 6. Com. 501, A. Man- 
wood & contra, Ergo Q. 

Becauſe he that pleads this, ought to ſay, that 
the Incumbent is in of his own preſentation, 2 
Rich, 2, Incumbent 4. Belk#ap. 46 Edw. 3. 19, 
18 Edw.z. Quare Impedit 48. and not of ano- 
thers. 

But per 4 Edw. 4.13. The Incumbent pleads 
that the Plaintiff, or his predeceſſor preſented 
him. Q. For it ſeems to be uncertain. 

Parſon imparſonee cannot plead plenarty , be- 
cauſe that he cannot ſay, that he is in per fix 
Months of his own preſentment, 38 Hen. 6. 20. 
B. 33 Hen.6. 12. pl. 279. Com. 5or. A. Mat- 
wood, 39 Hen, 6, 20. 46. Aſſize. pl. 4. 

A Stranger, or he that claims nething in 
the Patronage , cannot plead Plenarty, 7 Hen. 4. 
34. per Fitz James. For it lies not in his moutti 
to fay whether the Church be full ornot. 


Againſt whons Plenarty is uo Plea. 


Again the Lord that enters for Mortmain, 
it is no Pleaz becauſe the Lord hath liberty 
by the Law to enter at any time within the 
year, 21 Edw.3, 27. pl. 25. 29 Edw. 3. 10- 
pl. 31. Thorpe, 47 Edw.;. 11.p1.8. 

But after the year it is a good plea, 25 
Edw. 3. 34. 26 Edw. 3. Quare Impedit. 163. 
For then he is in the condition of another Pa- 
fron. ; 

Qrgre if it be good againſt the Lord by 
Eſcheat, 13 Hew. 8, 14, Brudenel, It ſeems 


x 


TT 6 — 


Ouare Impedit. 


it is, for he ſhall be in no better condition then, 
than the Patron that died without Heir. 

It is no plea againſi the King, 35 Hen. 6. 26, 
A. xr Edw.3. 17, pl.g. 8 Edw.3.304. pl. 55. 
43 Edw.3.14. pl. 8, For it is not a Plea in chicf 
to determine the right, but only delatory, and 
the King ſhall not be delayed. 

But againſt the Queen, Mother or Conſort, 
it ſeems to be good, 18 Edw.3. 13. pl. 9g. 
44. Edw.3. Br. Plenarty 4. For ſhe is but a ſub» 
je&, and ſhall be in no better condition in the 
eye of the Law. | 


A good Bar to ſay, that the*Plaintif preſent- Preſenta- 
ed his Clerk, and that he was inducted before *10n. 


the Writ purchaſed, 12 Hes. 4.11. pl. 21. vide 
Crooke. 12 Hen. 7. 20. pl. 6. For then he could 
have nOcauſe of Action, 


A Recoyery in another Quare Impedit, no Bar Recovery. 


2g2inſt the King, for he may make another Ti- 
tle, Nat. br, 35. P, than was made before, and 


a better it may be. 


A Recovery by by the Plaintiff againſt another 
ina Qware Impedit for the ſame Advowlſon, no 
Bar 3 tor there might be two diſturbers. 

Recovery by a Stranger in another @uare Impe- 
dit , no Bar, Crooke. 18 Hen. 7. 49. pl. 4. For 
nothing concerns the preſent Plaintiff, 


That the Plaintiff is a Recuſant Convid, a Recuſaney 


good Bars for the Preſentment is given to the 
Univerſity, per 3 Jac. And therefore the Plain- 
tiff can have no cauſe of Action, 


Releaſe of ARions Perſonals a good Bar , Releaſe. 


22 Hen. 6.25, vel 27. Littleton. fol. 116, A. 
30 


330 


Upon de- 
fault. 


Quare Impedit. 


30 Hen. 6. Bar. 59. For this is a mixt Aion, 
and fo it is perſonal in part. 

So of Actions rea}, Liteton 116. A. 9 Hen. 
6. 57. Martin, For being next, it is alſo real as. 
well as perſonal. .. | 

If a Preſentment be alledged in the Anceſtry 
of the Plaintiff, it is a good Bar to plead a Re- 
leaſe and Quit claim' of the Anceſtry , pro fine 
8 Edw.2. Qzare Impedit 166. For thereby the 
Plaintiffs cauſe of Action is extin&. | 

If there be more Plaintiffs in a Quare Impedit 
than one, the Releaſe of one is no Bar, but for _ 
him only that releaſed, Coke 5. part 97.B. Nor. 
thumberlands caſes 30 Hen. 6. Bar. 5g. Forte- 
Jeue, For their Titles may be diftin& and feve- 
ral. Eres 


Judgment in a Quare Impedit. 


1. When be ſhall bave Judgment. 2. Of 
what things he (hall have Fudgment. 


Upon default after apppearance, the Plaintiff 
ſhall have Judgment and Dammages, 2 Hen. 4. 1. 
pl. 3. Nat. br. 38. S. For this is, as it were, tie 
confeſſion of the Plaintiffs Title. 

But upon default aſter a continuance, Diſtreſs 
ſhall iſſue out only, 6 Rich. 2. viz. before appa- 
rence make him to appear. 

Upon Default at the grand Diſireſs the Plain- 
tiff ſhall have Judgment, Lib. intra. 507.. 4. 
fe. 1, 2,3. Forthatis the laſt proceſs to bring in 
the Defendant ; and the Plaintiff can proceed no 
{urther upon mean procels. : 

3 


Quare Impedit. 


Ina 2xare Impedit againſt two, and one makes 
default after appearance, the Plaintiff ſhall have 
Judgment againſi him that makes default, Nat, br. 
39- B. But not againſt the other 3 for anothers de- 
fault ſhall not prejudice him. 

If ina 2wxare Impedit againſt three, one makes 
default after apparance, and it is found againſ 
the Plaintiff for the others that appeared, who 
make a title, and it ſeems they ſhall have a Writ 
to the Biſhop, 31 Hen. 6. 15. oY Q. 

One Defendant makes Title by himfelf, and o- 
thers make default, the Judgment ſhall be to have 
a Writ to the Biſhop for him that makes Title 3 
but this is not before the Plaintiff have counted, 
Nat. br, 38. 7. 16 Hen. 6. 4. pl. 13. For before 
thar the cauſe of Action doth not appear. 

Upon tne Non-ſuit of the Plaintiff, the Defen- 
dant (hall have a Writ to the Biſhop, but not be- 
fore Title made, Nat. br. 38. K. 2 Hen. 5.6. pl. 
28. i9 Edw.4.9. pl. 10. 6 Edw. 3.23. Collu- 
ſion 5. 14 Her. 4. 1x. That it may appear he 
hath a colourable right at the leaſt, 

Unleſs the Non-ſuit be after a Bar pleaded, 33 
Hen. 6. 1. pl. 2. & fol. 55. pl. 45. againſt the 
Defendants Title. 

Three fue a 2nuare Impedit, and two are non- 
ſuited, and one of the Plaintiffs was alſo one of 
the Defendants, therefore he cannot make Title, 
ideo quere, if they ſhalknot have a Writ to the Bi- 
ſhop without Title made, 11 He#, 6. 8. pl. 
13.Q. 1 

A. ſucd divers Writs of Dware Impedit againſt 
B, of the ſame Church, and is non ſuited in all 
except one, the Defendant ſhall not havea Wri 

| | tc 
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Quare Imped:t. 


to the Biſhop until that be determined, Nat, br; 
38.R. For it may be the Plaintiff may clear his 


Title by that. 


The Defendant makes Title to himſelf and 
another, the Plaintiff is non-ſuited, the Defen+ 
dant ſhall have a Writ to the Biſhop only, 13 
Edw. 3. br. Epiſe. 25. For his Title is a Bar to 
the Plaintiff which is not oppoſed. 

The Sheriff returns a tarde, &c. the Plaintiff 
makes default, he ſhall be non- ſuited 3 Q. bat the 
Defendant ſhall not have a Writ to the Biſhop, 
becauſe the Writ was not ſerved, 2 Hen. 5. 3. 
1. 14. Nat. br. 38. 0. 2 Hen. 5. 6. nor the 0- 
ther Non-ſuited,as it ſeerns, becauſe the Writ was 
not duly executed. 

Tf an Infant be nen-ſuited, the Defendant ſhall 
have a Writ to the Biſhop, 2 Marie Dyer. 104. 
?1. 13. to avoid a lapſe, and that the Church may 
ſpeedily be provided for. . 

A. brought a Zuare Impedit againſt B, C and 
D, and is non-ſuited, B dies, C and D ſhall not 
have execution alone, 11 Edw. 3. br. Epiſcopo 55. 
becauſe the Action was joyntly brought againſt 
all. 

If one of the Co-parceners who bring a Þzare 
Impedit , be non-ſuited, yet the other may ſue, 
and the Defendant ſhall not have a Writ to the 
Biſhop upon this Non-ſuit, 38 Edw. 3. 35. br. 
Epiſc. 12. becauſe they have ſeveral Inheritances, 
and the default of one ſhall not bind another. 

The Plaintiff diſcontinued his Suit , the De- 
fendant ſhall have Judgment to have a Writ to 
the Biſhop, Coke 7. part. 27+ B. For his diſconti- 
nuance concludes he had no cauſe of Adion. 

A, brought 


w ww F | LI 


Quare Impedit. 


A. brought a Quare Impedit againſt B, and Compoſi- 
ſued a Ne admittas, and then they compounded © 


to preſent by turn, there ſhall be a ſpecial Writ 
out of the Chancery to the Biſhop, to admit the 
Clerk that ought firſt tobe admitted. For a ſpe- 
cial Caufe may have a ſpecial Writ , and varying 
from the uſual form. 


In a Quare Impedit the Defendant diſclaims in Diſclaimer 


the Advowſon, the Plaintiff ſhall have Judgment, 
and a Writ tothe Biſhop, 6 Edw. 3.7. Error 78. 
For by the Diſclaimer he acknowledgeth he hath 
no Title. 


Wherea Writ abates for form or falſe Latine, Abate- 
there ſhall not be Judgment for the Defendant Ment 


to havea Writ to- the Biſhop, Nat. br. 38, H. 
14 Hen. 4. 11. 13 Hen. 4. 7. For the Title is not 
determined, but only the Plaintiff is delayed. 

The Defendant makes default , the Incumbent 
abates the Writ by plea, the Defendant (hall not 
havea Writ to the Biſhop, becauſe he made de- 
fault, Nat. br. 38. H, and fois notrefdrus in Cu- 
ria. | 
If the Plaintiff being a Prebend , be made a 
Biſhop in D#blin, this ſhall abate the Writ, per 
Wilby, 24 Edw. 3.26. pl. 21, Q. how it ſhall be 
taken notice of here. 

If the Writ abates for Miſnoſmer , or other 
non-ſufficiency in it, the Defendant ſhall not have 
a Writ to the Biſhop, Nat. br. 38. M, 31 Hen. 
6. 15. For the right is not determined. 

If a Quare Impedit is brought in Com. M. 
and the Count is of a Church in Com. O, the 
Writ ſhall abate, but the Defendant —_— 

ave 


" 


334 


Verdi. 


Quare Impedit. 


have a Writ to the Biſhop, 21 Rich. 2.29. for 
the former reaſon. 

It was found by verdide that -the Metropolitan 
collated where the Ordinary ought to have done 
it, when the year is paſſed, the Plaintiff ſhall 
have a: Writ to the Biſhop, Nat. br. 38. P. Q. 

Ina Qzare Impedit between A and B, if the 


| Title appear for the King, Judgment ſhall be 


given for him, Nat. br. 38, E. notwithſianding 
he is not party. to the Suit, that is, by his Pre- 
rogative, All the Judges are the Kings Counſel, 
and ought-to give Judgment for him, where his 
Right appears, although he ſue not for it. 


The Writ #0 the Biſhop , to 'whom it (hall. 
be. direfied. 


If a man recover againſt another as we!l as 
the Biſhop; he ought to have a Writ to the Biſhop 
of the Dioceſs, Nat: br. 38. C. For a Biſhop is 
but a Miniſter to admit the party. 

If the Writ be againſt the Biſhop, although he 
claim but as Ordinary,' yet the Plaintiff ſhall have 
a Writ to the Biſhop, 8 Hen. 4. 22. Lib. intra, 
521. For he claims no right, nor doth any thing 
by executing the Writ in prejudice of himſelf. 

If a man recover againſt the Biſhop, he (hall 
have a Writ to the Bilcop or Metopolitan, Nat. 
br. 38. B, and-Q: 18 Elis. Dyer. 353. pl. 30. 
38 Edw.3, 12.B. at the cleQion of the party, as 


-1t ſeerns. 


If it be once to the Metropolitan, he ſhall never 


have it to an inferior Biſhop afterwards, _ 
| or 


Quare Impedit. 


For it is not uſual in Law todeſcend fromra higher 
authority to a lower. 

Or to the Vicar general, if the Biſhop be out of 
the Realm, Nat. br. 38. Q. For the Vicar general 


| isan Officer under the Archbiſhop. 


Or to the Gardein of the Spiritualties of the 


| Arch-biſhop, 7 Hen. 4. 36. for the fame reaſon, 


3s it ſeems. 

If there be no Biſhop of the Dioceſs, then to 
the Metropolitan z if no Metropolitan, then to 
the Gardein of the Spiritualties , but if before the 
execution the Archbiſhop be made, quere if the 


| power of the Gardein be not determined;18 Eliz., 


Dyer. 350. pl. 19. It ſeems it is. | 

It -it be againſt the Arch-biſhop of Tork, the 
Writ ſhall be to the Metropolitan, 15 Eliz. Dyer. 
328. pl. 7. viz. of all England, viz. the Arch» 
biſbop-of Canterbary. 

The King recovers a Prebendary or Sub-Dea- 
conry,''or other Dignity againſi the Biſhop, and 
gives .it by Letters Patents to A, yet A hall 


have'a Writ to the Biſhop to be admitted-co the 


Kings right. And if he dic before induction, 
and the King grants this to B, heſhall have 2 
Writ out of the Chancery, and a Writ to the Bi- 
ſhop, Nat. br. 38.D. It ſeems: the Writ (hall be 
ſpecial. | 

The- King recovers a Prebendary, and hath 
a Writ to two Biſhops, becauſe the Prebendary 
was. in one Dioceſs, and the Church to which 
the Prebendary belongs, is in another Diocels, 
24 Edw. 3. 37. pl. 56. and fo it concerns both 
the Biſhops. 


Quare Impedit. 


If a man recover a Chappel donative, he ſhafi 
have a Writ to the Sheriff, Naz. br. 48. 8. For it 
is in the nature of a Lay Fee, and lies not with- 
in the juriſdiQtion of the Ordinary. 


Proceſs in a Writ to the Biſhop. 


The Proceſs is alias, plures, Attachmen t, ora 
Writ de quare non admiſit, Nat. br. 47. C. 


Of what things a man (pall have Judgment, 


x. A Writ to the Biſhop, and no dammages. 

Coke 6. part. FI. A. Boſwels Caſe: At the 
Common Law were no dammages in-a Dare 
Impedit. But by the Statute dammages are given, 
as the Statute following mentions. \ bt 

Statute Weſtm. 2. cap. 5. is, Si tempus ſemeſtre 
#ranſierit per impedimentum alicujus, ita quod Epi- 
ſecopus ad Ecclefiam conferat , & verus Patronu 
ea vice preſentationem amittat, adjudicextur dan- 
pna ad valorem medietatis Eccleſie pro 'duobus 
annis, & ſi nox tranſierit ſed diſrationetur preſen- 
#:tio infra tempus predicium tunc adjudicentur.dam- 
pna ad valorem medietatis Eccleſie per unum an- 
aum. x 

The King is not within this Statute to have 
dammages, for at the Common Law the King 
was not in davger to lofe his preſentation per ple- 
narty, Coke 6. part. 51. A. Boſwels caſe. 3 Hen, 
6. Dammges 17. 34 Hen. 6, Fl. 14 Edw.3. 
Quare Impedit 54. 33 Edw,3. Br. 916, vide7 
Edw.6.Dyer. 236.pl. 28. And the Statute was 
made only for that intent. X 


QUuare Impedit. 


Tf it is found for the Flaintiſf, and that the 
Church is full, the Plaintiff may have a Writ to 
the Biſhop, but then he ſhall recover no dam- 
mages, 24 Edw.3.35.pl. 42,@ 75. pl. g7. forhe 
could not be damnihied by reafon of he ple- 
narty. | 
It is found that the Ordinary hu before 
his time, the Plaintiff releaſes dammages,and had 


| a Writ to the Bilhop, 11 Hen, 4.79. pl. 22. for 
| the Ordinary had no right to preſent. 


The Ordinary claims nothing but as Ordinary, 
the Plaintiff had Judgment againſt him as Ordi- 


nary, and the Difturber and his Clerk dies, the 


Plaintiff ſhall ;have execution, but it ſeems no 


. dammages, Crooke 17 Hen. 7: 43. pl. 9. Ruere 


tamen, tor it ſeems not rcaſonable that he ſhould 
be without remedy. 

The Defendant comes. the firſi day, and con- 
faſeth the Action , there (hall be a Writ ta the 
Biſhop, but no damages, 4 Edw.2. Dammages 9. 


| 5 Edw.3.133. pl:13. 5 Edw.3.139. pl.44. in re- 


ard of the' fmalneſs of: them', for de minimis 
104 curat Lex. 

In a Bware Impedit againſt the Incumbent, the 
Ring revokes his preſentation, the Plaintiff "ſhall 
have no dammages againtt the Incumbent, 44 
Edw.3.35-B. becauſe he came in upon the Kings 
preſentation, and is now oulted by him. 

The Plaintiff ſhall not have dammages againſt 
the Incumbent, it he pleads not, or is not proved 
2 Diſturber, 45 Edw. 3. Dammages 39. but ſhall 
recover only the preſcatation, 5 Edw. 3. 13. but 
by his pleading he is a Diſturber , and dammages 
are recoverable for the diſturbance. p 


Single 


ky PR. 
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dammages, 


Ouare Imped:t. 


A Writ to the Biſhop, and ſingle dammager, 
17 Edw.3.5.pl.12. 24 Edw.3.37.pl. 54. 
26 Edw.3. 75- pl. 25; 


A ſues B an1 C, and it is found that B only 
had right, B ſhall have dammages againſt A and 
C, 45 Edw.3.14.pl.12. & br. Epiſcopo , for they 
are both Ditturbers as to B, 

In a 2xare Impedit againſt the Ordinary and B, 
the Ordinary confeſſes the Action, and it is found 
againſt B, and that the Church is full of the pre- 
ſentment of B, the Plaintiff ſhall have a Writ to 
the Biſhop, and ſingle dammages, or double dam- 
mages, and no Writ to the Biſhop at. his eleQion, 
39 Edw.3.15. but ſhall not have both, 5 Edw.;, 
150. pl.1o. for this would be double ſatisfaGion 
for one tort. 

The Defendant confeſſes the Action, the Plains 


tiff ſhews that the fix Months are paſt, and had 


a Writ to the Biſhop and damimages, 21 Eaw. ;, 
$5. p1.8. 20 Edw.3. Collufion 34.6 Edw. 6. Dyer 


76. pl.35. by the Statute. 


The Plaintiff and the Ordinary are. at iffur 
upon the ability of the Incumbent , the Ordicary 
admits him , the Plaintiff ſhall have a Writto 
the Biſhop, and fingle dammages ; for the ad- 
mittance proves him able, 40 Edw. 3.25. pl. 21, 
and conſequently the Ordinary a Diſturber, and to 
pay dammages. 

A Writ to the Biſhop to admit the parties Clerk, 
and a Writ to the Sheriff to enquire of dammages, 
19 Edw.z. Duare Impedit 156, 24 Edw.3.37.Lib, 
Intr. 507,C. Sef.6, 7,8, ſuſtained by the diſtur- 
banc. Ie 


Quare Impedit. 


It was found that the Metropolitan collated be- 
fore his time, the Plaintiff ſhall have a Writ to 
the Biſhop, but then he (hall have but fiogle 
dammages, 11 Hen. 4. 80. Nat, br. 38, P, vid. le 
Stat. 

The Biſhop grants proximam preſentationem to 
B, and dies, the Church voids, the Succeſſor col- 
lates, B brings his Quare Impedit within ſix 
Months, two years paſs, the Plaintiff had judg- 
ment, and upon his prayer had a Writ to remove 


| the Incutnbent; and ſingle dammages, and a Writ 


to the Biſhop or Metropolitan at his ele&ion, 2 &r 
3 Marie, Eliz, Dyer 194. þl. 33. to admit his 


| Clerk: 


Duare Impedit againſt the Ordinary whoCollates, 
and pleads to the Plaintiff that the fix months are 
piſſed, the Plaintiff recovers the preſentation and 
tingle dammages 3 for whete the Ordinary claims 
as Ordinary where he cannot maintain the right, 
he cannot collate as Ordinary for the time paſt, 5 
Edw.3.150.pl.19. Coke 5. part.58.B, 30 Edw.3. 
15. pt. 4. 

The fame Law is upon a recovery again(t ano- 
ther man, if the Plaintiff will at his peril have a 
Writ to the Biſhop, 6 Edw. 6, Dyer 77. pl. 35. 11 
Hen.4.79. pl. 22, S 

®Buare Impedit againſi the Biſhop of L.the Me- 
tropolitan, and againlt G his Clerk, they all three 
make default at the Grand diſtreſs, and a Writ of 
enquiry of the points in the Writ, and dammages 
was awarded, and thereupon found that the 
Church was void two years, and that the Me- 
tropolitan collated G 3 and Judgment was that 
the Plaintiff ſhall have a Writ to the Biſhop, and 
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Quare Impedzt. 


ſingle dammages 3 but becauſe the Church void (6 
long, and the Defendants iz miſericordia, 7 Elixz, 
Dyer 241. p1.48, 


A Writ tothe Biſhop, and double dammages. 


Duare Impedit againſt the Ordinary and B, the 
fix Months paſs, the Plaintiff fhall have double 
dammagpes, althcugh the Ordinary did not col- 
late, becauſe he had jus conferendi, and alſo a 
Writ tothe Biſhop, 43 Edw.3.1 0. p1.33. 

The Plaintiff recovers double darpmages, be- 
cauſe the ſix Months were paſſed; and alſo a Writ 
to the Biſhop, and his Clerk inſtituted, becauſe the 
Biſhop did not collate ; but this was not done by 
the party, 8 Edw.3.280.p1.9, Q. 

A man ſhall recover double dammages , al- 
though he recover all before the fix Months pals, 
13 Edw.4.3, Littleton. by the Stat. of 2. 


Single dammages, and no IWrit to the Biſhop, 


Before the return of the Writ to enquire of 
dammages, the fix Months paſs, the Biſhop col- 
lates3 yct but ſingle dammages, 24 Edw.3.35. pl. 
13.27 Edw.z. Dammages 106. 

But the reaſon it ſeems is, becauſe of the for- 
mer Judgment, that he ſhall have a Writ to the 
Biſhop and this being of Record ſhall ſiop him 
from double dammages, for he is to have his 
Clerk thereby admitted, 

22 Hen. 6. 28. Dammages, but no Writ tothe 
Biſhop. @z2re Impedit againtt a Parſon impar- 
ſonce, and found foFfthe Defendant , he _ 

ave 
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Quare ÞEnpedit. 


have dammag?s, but no Writ to the Biſhop, Nat. 
br.38.L. 26 Hens, bre.Epiſcopo 6. for ſuch Writ 
would be to no purpolc. 


Double dammages, and no Writ to the Biſhop, 


Duars Impedit againft the Ordinary and B, the 
Ordinary confefſeth the Action , an it is found 
2pairſt B, and that the Church is full ofthe pre- 
ſentment of B, the Plaintiff ſhall have double 
dammages, but no Writ to the Biſhop or ſhall 
have (ingle dammages, and a Writ to the Biſhop 
at his election, 39 Edw.3. 15. but not both; for 
the double dammages are in recompence of his 
preſentation. | 

The Ordinary intitles himfclf by Lapſe, the 
Patron and Incumbent confels the Action, the 
Plaintiff (hall have double dammages againſt the 
Patron and Incumbent, 34 Flea.6.41. 34 Hen.6. 
39. becauſe the Church is tull. 

Dare Impedit againſt the Patron and Incum- 
bent , th:y traverſe the Title, the fix Months 
paſs, the Plaintiff, if he recovers, ſhall have dou- 
ble dammages againſt both, 46 Edw. 3.15. pl. 5. 
Vid. the Stat. 


Two Writs to the Biſhop. 


The Defendant in a Quare Inpedit brought a 
Darrein preſentment againſt the Plaintiff, the 
Plaintiff is nonſuited in the Quare Impedits, the 
Defendant recovers in the Darrcin preſentment, - 


the Defendant ſhall * Judgment to have two 
3 


Writs to the Biſhojf r (hajl not have dam- 


mages 
ng £ 


Ouare Impedit. 


mages twice, Nat. br. 39.D. vis. upon the Plain- 
tiffs nonſuit one, and upon his own recovery ano- 
ther, for that would be double amends. 


In what Court, aud what Judges bave power ts 

award a Writ to the Biſhop. 

Juſtices of Nifi privs have power, per Weſtm.:, 
cap.30, 40.14 Edw.3.cap.16. 9 Eliz. Dyer 260, 
p1.21. 6 Edw.6.76. pl. 34. 

The Lords, ie ſeems, of Mannors, Judges in 
Wales, have not power,z6 Hen.6.B. Forteſcue, 35 
Hen. 6, 30. pl. 35. 3 Edw.3.63.pl.35. 8 Edw.;, 
319. pl. 15. 24 Edw. 3.33. pl. 26. Regiſt. orig, 
31.4, for the Biſhops are not tied to take -notice 
of their Writs. 

Lord in ancient Demeſn hath no pewer to a- 
ward a Writ to the Biſhop, 7 Her.6. 35. for this 
& an inferiour Court circumſcribed within its own 
Juriſdiction. ; 

The Five Ports cannot award a Writ to the Bi- 
ſhop, 21 Hen. 7. 88. pl. 7. Crooke ; for theſe arc 
particular Franchifes within themſclves. | 

Ne Admittas. 
I/ſhat Perſon ſhall bave it. 

The Plaintiff in a ware Impedit , or Darrein 
Preſentment, (hall have it, Nat. br.35.F. 

Sothe Defendant ſhall have it, Nat.br,37.H. 
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In what Caſes it lies, 

When a @ware Impedit or Parrein Preſentment 
is depending, and the Plaintiff or Defendant ſup- 
poſeth that the Biſhop dmit the Clerk of 
thepther, theh a Ne ad lies, Nat, br. 37.7. 

. Regiſt, 


—— 
os 


atm rage PAC ICT ; SM 
TEST, Eb ta hl IF, 
MM rnagrS 92 - = —— _ 


f 
i 2 Þ 
n Y 
; a 
[ wy 
# 
, { URS 
e- - 
= - 
Tas # 7; 
. T4 
we} P 
Yi: oof 
Eq 5s 
"> v4 
bf 
; i5H 
Ee "= 
'"» i 
» It £ 
f ; 
$1974 
£7 $52 
iS 7% 
f ; DH 
: EL 
. 
n 5 
: vt 
F me 
© 20 
» $4 
4% 
F PR 
EA 
b 
bet 
5 p 
, 
Ty 
+ UE 
Fa 
b , 
[4 PR: 
fy 
/ 2.4 
i L's 
' 6. 
0 vet 
g E 
z | s. 
E * 
F.nil 
F : 
4 < * 
- 
þ 1 
S.- 
; Ar | 
F; 
* 
, : **. 
4 p 
n +1 
mr - 8 
: . 
x G 
Li 
+ 4 b 
o 3 
jþ i It 
Ps '$ 
; : $62 
þ KF 
: 3E} 
i ; 77 
4 
'# 
IKE 
5 E 
1 £ = 
y 3 
T7 4 : þ 
: p 
T | £ 
d £ 
4 £ 
k a 
L % 


net: Toe TIN Ny 
oe ET EL 


Lot Ns; 


ee eee ee ee ee OE CCI ee IE CO I ESTI AN rar wet earned es - 3-Cas 
ds rr - A 
WW 


of fe ere 
03.29 Ger now 


EE 
NR NP ane Er Rn niet. Ne Wok <> i, _ 
CO OR *% uy - » 


$0 cans 


Quare Impedit. 34 


Regiſt. orig. 31.4. 21 Hen.q4. Newton, Vet,Nat by. 
24+ B. to hinder the Biſhop from admitting any 
Clerk till the right be detcrmined. 

If one of the Writs be nor depending, then it” 
lies not, Nat.br. 37. H. viz. a Pare Impedit or 
Darrein Preſentment, tor this Writ ſuppoſeth a 
Title in queſtion, which muſt be by one of choſe 
Writs. ; 

For if the right of Advowſon is depending, 
it lies not, becauſe the Preſentation js not to be 
recovered in it, Nat. br. 48.Q, and fo the admit- 
tance of a Clerk is not in queſtion. 

But note, that this lies before any Certificate Note: 
made, that a Quare Impedit or Darrein Preſent- | 
ment is depending, Nat. br. 37. H, for depending 
of the Writs reſts not upon the Certiticate. 

Yetthe party grieved by the Ne admit. (hall 
have a Writ to the Chief Juſtice, to certifie it any 
Writ be depending ; and it hecertitie none, then 
a Superſedeas (hall be awarded, Nat. br. 37. H. to 
ſuperſede the Ne admittas. 

Note, that this Writ does not hinder the Or- ye, 
dinary , but that he may preſent by Lapſe, unleſs 
he be party, Nat.br.q8. L. Vet Nat, br. 24,& 25, 
viz, party to the Suit, for c{lfe it concerns him 


not. 
Within what time this ought to be brought, 


Within fix Months, and not after by rcafon of 
Laple. 

Locum habet infra tempus ſemetre, & non potea, 
quia Dioceſanus ilam conferat per Lapſum temperis 
ad ſex menſes, quia Dioceſanus ilud ſpecialiter 
eſt induum, Regiſt, #; ink | 

So 4 Yet 


Ouare Impedit. 


Yet for the King it _— keeps place, Regiſt, 
orig. ZI. A, Nat. br, 37. F, & G. vide Br. for 
neellum tempus occurrit Jab , "the King is not tied 
to circumitances of time or place, &c. 


The Iprit. 


The Writ ſhall be alone, although the Biſhop 
be party, as where not ; Tamer olim fuit, ne con- 
feratu alicui Eccleſiam de N.que vacat, Regiſt.orig, 
31.4,B. Nat.;8. A. 


The Proceff, 


Is Prohibition, Attachment, and Diſtreſs, Nat. 
br, 24, & 25- 


Quare non admilit. 
Out of what Court this iſſueth. 


Tt ifſucth out of the Come, Ban, becauſe it ifſu- 
eth out of che Rolls of the Court, Regiſt, orig. 32. 
A. Vet. Nat. br. 25.B. 12 Edw. 3. Rueare 10n ad- 
miſit 6 
©} Fax this is a Judicial writ, Vet.Nat.br.25.B. 
Regiſt.orig.32.A. 12 Edw.3. Gare 104 admiſit 6. 
& per Nat.br. 47.C. grounded upon a Record of 
Court. Wb” 
This may iſſue out of the Chancery in the Va- 
cation alſo; for in the Vacation it cannot iſſue out 
of the Common Pleas. 
If the King recover in Com. Ban. in Dnare 


Tinedit, he may have thigyrit in 2x, Regs, .Nat, 
14 ret ma) RG 


- the Vicar general made the retuſa]), 
A. Nat.br.47.7. 13 Edw.36. Dare non admiſit 4. 
| for the Law takes notice of him only as a morc 
| publick perſon concerned. 


Quare Impedit. 


br.47.D. for this Writ is but to have the effe& of 


his Suit, and he may ſeck for his right in any of 
his Courts. 


What Perſon ſhall have it. 


Every one that recovers, if the Biſhop will not 
admit, his Clerk ſhall have it; Nat, br. 47. C. Ver. 
Nat.br,25.B. or cMe his Suit would be but fruit- 
leſs, if it were not compulſory. 


Againſt whom it lies. 


It ſhall be brought againſt the Biſhop, although 
et,Nat.br.26. 


It was brought againſi the Gardein of the Spi- 


| ritualties, upon retuſal of the Biſhop which is 
| dead, Vet, Nat. br.26. A. Nat. br. 47. F. and well, 
| for he is now in the room of the Biſhop. 


But it was denicd againſt the Archbiſhops Gar- 


| dein of the Spiritualtics, vivente Archiepiſcopo ,, 
| ut videtur, 


And yet quere per 17 Edw.3. 27. pl. g. if the 


| Metropolitan of Common right be not Gardein 
| of the Spiritualtics. It ſeems not fince Hex. 5, 
| came. 


It was maintained againfi the Official of the 


| Ziſhop, Nat. br. 47. N. who uſed, as it ſecms, to 


cmi Cle1ks preſented, 


Tis 


oy 


Quare Impedit. 
In wbat Caſes thy lies. 


When a man recovers his preſentation, and the 
Biſhop will not admit his Clerk, the party (hall 
have this Writ, Vet.Nat.br.25.B. Nat.br.q7.C. 

And this is although the Biſhop return. cauſe, 
why he will not admit the Clerk, g. Eliz.Dyer 260, 
Þ!. 21. Coke 6. part. 52. A. Boſwels caſe 3 for he 
muſt take notice of the Judgments given at the 
Law in ſuch caſes. 

But if the Record be removed by a Writ of 
Error, it lies not till Judgment be affirmed, Nat. 
br. 47. E. for till then it doth not appcar the 
Judgment was duly given , and this Writ doth 
ſuppoſe right Judgment given. 
| The Biſhop refuſes, ard afterward admits him, 
o the party it ſeems ſhall have this Writ , Nat. 
r.47.L. Q. for it ſeems to little purpoſe, except 
It be to recover dammages for not admitting at 


firſt, 
The Writ, 


I, It ought to rehearſe the Recovery in the 
Duare Impedit, Nat.br. 47, C. becauſe that is the 
ground of the Writ. 

2.It ought to be brought in the County whgre 
the refuſal was, becauſe he (ſhall recover nothing 
but dammages, Vet.Nat. 25.B. Nat. 47.F. Cike 7, 
part. 3. A. Bulwers caſc, 38 Hen.6, 14, & 15. 39 
Edw. 3. 2.pl.5. 29 Hen. 8. Dyer 40. pl. 69. and 
the daramages can be bet enquired and known 
there. | q 
h e 


F.: 


Quare Inpedzt. 


The Count, b: 


The writ was againk the Biſhop, and counted, 
although the Vicar general refuſed, and yet good, 
13 Edw. 3. Duare non admiſit 4. Vet. Nat. br.26, 
A. vid, antea, why ſo, 

The King counted not upon what oxiginal or 
what Title he recovered,and yct good, 20 Edw.3. 
Dare non admiſit 10, for he is not bound to be 
{o punQtual in pleading as a Common perſon, for 
it ſuſſiceth if it be good in the ſubſtance, 


The Barr. 


That he admitted him , and made Letters to 
the Archdeacon to indud him, a good barr, 38 
Hen 6. 14. Nat. br. 47. H. for this doth diſafhrm 
his Writ. ; | 

That the Biſhop collated by Lapſe is :a good 
barr, Nat.br.47.M. for by that the Plaintiffs Ti- 
tle is deſtroyed hae vice. | 

Or that it was litigiaus by the preſentment of 
a Stranger , 9 Edw. 3. Quare non admiſit 12. 34 
Hen.6, Quare Impedit 89. 34 Hen. 6. 4.1, pl. 10. 
and ſothe Ordinary could not know who was to 
be admitted. | 

But if 4 and B contend, by reaſon of which 
the Biſhop collates. by _ , and after the King 
recovers in a Quare Impedit , this is nobarr in a 


Quare nax edmifit brought by the King, 23 Edw. 
3. 22, Quare n0x admiſit 11, for the Kings Title 
was cigne to the collating; 


* Excom- 
; F 
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Quare Impedtt. 


Excommunication cannot be pleaded in the 
Plaintiff, becauſe the Writ ſuppoſeth a contempt 
in the Ordinary, in that the Plaintiff hath preſcnt- 
ed his Clerk-in the Writ named after Judgment 
given for him, which ſuppoſeth him not Excom- 
municated ; but a good plea, that the Incumbent 
did not make requeſt after Judgment, 21 Hen. 7. 
71. pl. 14. Crooke ; for without requeſt the Or- 
dinary is not bound to take notice. 

No ſuch Record. is a good plea , Coke 8. part, 
Dreuries caſe; viz. as he pretends he hath Judg- 
ment upon. 

A good barr, that the Church was full before 
the Recovery of one not named in the Recovery, 
Nat.47.K. and fo the Ordinary had no cauſe to 
admit his Clerk. 

The Biſhop returned , that the Advowſon is 
ſciſed into the hands ot the King, by reaſon of 
Wardſhip,and is {o full of the Kings preſentment; 
this is good , 9 Eliz. Dyer. 260. pl. 21. tamen 


Coke 6. part. 52.4. Boſwels cale, e contra, Q. 


The Judgment. 


The Judgment is but to have dammages, 
Nat.br.47.G. 


Quare Incumbravit. 
Ins what Court it (hall be brought. 


Tt is a Writ Original, and therefore it onght-to 
iſſue out of the Chancery, Nat.br. 48.G. as all O- 
riginals do 3 for the Chancery is Officina brevium. 


But 


=, onq ay, wy ems 


Quare Impedl:t. 


But it ſhall be brought in Com. Bax, becauſe it 
is a Common plea, Vet. Nat.br, 26, B. viz. made 
returnable there. be... | 

And although the Record be removed out of 
the Common 'pleas, Nat.br. 48. F. becauſe it is an 
Original Writ, per Shard 17 Edw. 3.55.4. 

But the King may bring this in Bax. Regis, al- 
though the Record be in Com. Bay. But a Com- 
mon perſon ſhall not. Nat.br.48.F. 17 Edw.3.50. 
pl. 21, for the King may ſue in what Court he 
pleaſeth, though a Subje& in fome caſes is con- 
tined. 

What perſon ſhall have it. 


The Plaintiff or Defendant in a Q=are Impedit, 
or Darrein Preſentment, that recovers for by the 
Recovery it appears they have Title, 


Againſt whom it lies. 
It lies againſt the Biſhop, Vet. Nat. br, A. 
In what Caſes this lies not. 


It lies not in right of Advowſon, Nat.br.48.Q. 
for that concerns not the preſentation. 

Itlies not unleſs a Ne Admittas be firſt directed 
to the Biſhop, a Qzare Impedit depending, Vet. 
Nat. br. 26. B, Nat. br.48.H, for by that he is to 
take notice of the Suit, which otherwiſe he is not 
bound to. | 

Yct it was maintained, although no other Writ 
was firſt attained, Yet, Nat,br.27,4. Qz, 


Te 
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350. 


Quare impedit. 


It lies not, unleſs the party hath recovered be- 
fore by Judgment of the Court , Nat. br. 48. E, 
17 Edw. 3.50. pl. 21. and fo clearcd his Ti- 


tle. 


The Incumbring by his Collation ought to be 
alledged to be withio fix Months, Nat. br. 48. L, 
for atter the fix Months there can be no incum- 
brance in reſpe& of the Lapſe. 

And if he admit the Clerk of the other per- 
{on after the fix Months, which was preſented 
before the Action, the Writ lies, Nat, br. 48.L, 
Buere, 

The Writ is Original and ifſueth out of the 
Chancery only, Nat.br. 48.G. 17 Eaw. 3.74.8. 
vide the Writ Nat. br. 48. O. Regiſt. orig. 32, 
4. 

It ought to be brought in the County where 


'the Church is, becauſe the Clerk of the Biſhop 


ſhall by this *'be rxcmoved , and the Clerk of the 


other admitted, Coke 7. part. 3. A. Bulwers caſe, - 


Nat. br. 48, D. 38 Hen. 6G. 14. pl. 32. and the 
wrong, is done in the County where the Church is, 
and that County may have beſt conuſance of the 
cauſe. 

It ought to make mention of the Recovery, 
Nat. br. 48.K, Regiſt. orig. 32. B. But 18 Edw. 
3. 17. by Wilby he ought not to mention it 
Duere. 

The Writ needs not mention before what 
Juſticss the Recovery was, and yct good; for the 
Recovery is the ſubſtance, and the Court is not ma- 


tcrial, quere tamen, 18 Edw.z. 17.pl.19. 17 Eaw. ' 


3-74. pl. 109. the Writ 1. It needs not men- 


tion where the Court was , when the — 
ha 
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Quare Impedit. 


had, becauſe it is an Original Writ, and the Court 
is tixt. 2. Nor that the Biſhop Incumbred it 
within the fix Months , for it ſhall be intended fo. 
3. Itis good, although it bore date within the fix 
Months, for it ſhall be maintained after the Re- 
covery, and the party ſhall have it. 4. Irlies in 
Com.Bax. although that the Record be removed, 
becauſe it is an Original Writ. vid, antes. 


The Count. 


The Count ought to mention the- Recovery, 
Mga becauſe it is the ground of the A- 

ion. | 
It needs not to recite all the Record of the 
Recovery , although that it was recovered by 

arreis: Preſentment , but the ſubſtance of it, 17 
Edw.3.55: pl. 34- | 

The Count mentions, that the Bifhop did In- 
cumber ( the Writ depending ) the Church, yet 
good, x7 Edw.3.74. pl. 109. 

If one Writ be abated, the Plaintiff in another 
Writ may vary from the former Count, Nat. br, 
48, M. for he now begins de ove, and is as if he 
had not counted before. 


The Proceſs. 


It is Summons, Attament, and Diſtreſs, Yer. 
Nat.br.26.B, 


The 


Quare impedit. 


The Barr. 


The Church was Litigious, and that he. did 
- Collate by Lapſe, 34 Hen. 6.38. ls Impedit, 
| 89. a good barr. antes: 

No ſuch Record a good barr , Vet .Nat,br.26.B. 
antea. 

Error brought , and the Record removed in 
Ban. Regis, no barr, Vet.Nat.br.26.ÞB. ©. 

Did not Incumber after the prohibition of the 
Court to him delivered, is.a. good barr,Nat.-br.48, 
M, for before he was not bound to take notice of 
the Suit. 


The Judgment. 


It is to have his Preſentment and his Damn- 
mages, Nat. br.48.H.' 38. Hen.6. 4 Coke 7.part, 
3. A, Bulwers caſe, 21 Edw.3.3- pt. 7. | 

If the Plaintiff be:Nonfuited , yet-it is not to 
him peremptory, Nat. br.48.M. but hegnay com- 
mence. a new Aqionz for he may be-Nonluit, 
and yet have a good Title, 


Replevin, 


Replevin; 
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 Replevin. 


$ 


Is what Court it lies. 


4 


N the County:Court by plaint, per le Stat. ds 
Marlebridge, cap. 21. "pa . 
And this may be before . the day of the Court, 
9 Edw. 4. 48. 21 Edw.. 4.66. pl., 46. For the 
conveniency of the people... * | 4, 
But by the Common, Law. the Sheriff cannat 
make a Replevixz without a Writ, 8 Eliz. Dyer. 
256. pl.67. vis.out of the Changary is 
In the 5-Ports,. Regiſt. Orig, 79.*4. Nat. bri 
67. A. By ſpecial priviledge. EE 
In a Court- Baron by plaint, but this ought. to 
be entred Sedente Curis, 21 Edw, 4. 66, pl. 46, 


* Ix Ban.Regis, or Com. Ban: 


An ancient. Demean is a good, plea to out the 
Court of juriſdiftion , becauſe the reality may 
come in debate upon the Replevin , which ought 
tobe tried there, Coke 5. part 105. Aldens caſe, 
vide 2 Edw. 3.32. pl. 10..17, Edw. 3.52. pl. 
28. & fol. 75. 40 Edw.3:4 þpl.g., 29 Edw. 3; 
9.pl. 29. 4 Eaw. 3, tt di 


[2 


S "* 4 bd" © 4 
_— NATL ne iver* ved X 
. —— - 
HE _——_ 
Menno pee An nn OO OO ns <SOVo—. TEINS: ho WM 
OY NC ES EATS ret SET ans CL os eas S—— way oobdded - - " uns > $2 EY arts nn rare Eb 
"HM EOIEE. a ales {at ef "cs de I SEG a oy Oe een one 4 yd no x " : 
” "% = CE WE tb rELes. a Rr ES = NE RS bs i ar tg tt Opec "I & 4 y 
2 : BOSRDS 2 ee CO TOne. - 00 hr « Mr "STD ES . 
CE ESI Synoee EE — a : v ” : 72 1 "VO PO _ w 
- En —— —— ——— Big nu it tn ey > pe «INSTAR 
£ DD” DO ns er OE Io ig CO TOI 
WEI TE Re: ME Ia 2.2 190” te, 
<> re RE” DF EE Is, 


Et es s 
ple ea brows bf, on 
a i ara ee re 
COLDER —_—— % 


« 
x : 
'} 
Fa 
is 


354 


Admint- 


ſtrator. 


Husband 
and Wife. 


Baylce, 


Executor, * 


Replevin.. 

It lies not in the Marſhalſey, Coke 10. part. 74. 
Marſhalſey, For that is a limited Court, and 
holds not plea of all Actions. 


Who ſhall have a Replevin, 


Adminiſtrator hall have a Replevin de boyis 
Teftatoris, vid. the Count. Lib. Intra. 560. B. ſed, 
2. for the benefit of the Inteſtates Eſtate. 

Husband and Wife join in a Replevin for a Di- 
ſirefs taken upen the Land of the Wife, 2 Ed. 2, 
Replevin 42; Digeſt. brevium. 53. ſed. 2. For 
they are both'concerned, the Husband in right cf 
his Wife, and the Wife in her own right. 
'''Butfor gods” of the Wife ſole taker, which 
takes a Husband; the Husbant alone ſhall bring 
the Action, Nat,br. 69. K. 33 Edw.3. Repleg.qz. 
arc his. | | 

. If GliþpdFbe baylcd to A, he ſhall have a Re 
plevin of them againſt a firanger,” 21 Hex, 7-14, 
For he hath a property in -them againſt all the 
world, but agaigſt' the Bailor. © © 
An Executor ſhall have it for Goods taken in 
the Teſtators time, 17 Edw. 3. Exccutors, 106, 
24 Edw. 3. Avowry , 257. 21 Hen. 6. 1. B. 
Markbam. For the right and title to the Goods 
is «ome vn'o him by the Executorſhip. 

Exccutors ſhall have it for the Goods in their 
hands that were the Teſtators. Regiſt. Orig. 81.6, 
'5 Edw. 3. 133. pl. 14. 18 Edw. 2. Repleg. 24 
18 Edw. 3. Severance, 28. For now the intercli 1s 
theirs in truſt. " 


For by the Marriage the Goods and right to them - 


And 


<<. ns 4s oo Goo TT 


Wal. 


| Replepin. EE 
Ard when he brings it of his own poſſeſſion; 
he ſhall bave it before the Probat of the Teſia- 
ment, Com. 281. A. in regard of the property 
which is in him thereby. Ee 
Joint. Tenant or Tenant in Common may join Joint:Te: | 
in a Replevin, 11 Hen. 6.31. in reſpe& of their yan, »« 
joint intereſt. <x0_-- 4 ee 
But if two others join, the Writ ſhall abate, Commoti: 
11 Hen, 6. 31. 3 Hen. 4. 16. 21 Edw. 4. 23, 
For one Writ capnot try diſiin& intereſts, but 
there muſt be ſeveral Writs _. 
But in a Homine Repleg. ſtrangers may join, 
Nat. 66. F.8 Edw. 4. 16. pl. 19. Propter favorem 
libertatis, and yet 8 Hen. 4.2. is, that they ſhall 
not join. ©, ' It ſeems necdlels for two to 
join, becauſe the Writ may be as well proſecuted 
by one. | | ts ET Pa 
Parſon ſhall have aReplevin of a Mortuary af- Parſon; 
ter Seifure, but not before, Com. 281. A. Foxes 
caſe. 10 Hex. 4.1. For before hc had no property 
in it, but-a bareright. | Re 
For he had not property before Sciſure, 16 Her: 
7- 5 - pl. 3. Brian: The Seifure gains a property FEY 
in it. | 
1. He that hath not the property in a thing, propye: 
ſhall not have a Replevin for it. 6 Hen. 4.2. pl. tor. 
17. 7 Hen. 4.18. 11 Hen. 4.17-pl.39. 2 Hen. 6« 
14. fl. 10. 20 Hen. 6.18. A. 35 Hen. 6. 22. A. 
35 Hen. 6. 35. pl. 47. 4 Edw. 2. 1.pl. 2. 5 Edw: 
3- 340. pl: 19. Lib. intra. $68. C, ſed. 5. Fora 
Replevin ſuppoſech a property in the thing reple- 
vied by ove |" .. Pls Spe 2 ugh 
. 2. Hethat hath Cattel by way of Agiſtment, 
fiall have 5 Replevin, becauſe he hath a ſpecial 
T z prc2 
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Admint- 
ſtrator. 


Husband 
and Wife, 


Replevin. 


It lies not in the Marſhalſey, Coke 10. part. 74. 
Marſhalſey. For that is a limited Court, and 


holds not plea of all Actions. 
Who ſhall have a Replevin. 


Adminiſtrator .thall have a Replevin de bonis 
Teftatoris, vid. the Count. Lib. Intra. 560. B. ſeq, 
2. for the benefit of the Inteſtates Eſtate. 

Husband and Wife join in a Replevin for a Di- 
ſtreſs taken upen the Land of the Wife, 2 Edw.2, 
Replevin 42; Digeſt. brevium. 53. ſed. 2. For 
they are both'concerned, the Husband in right cf 
his Wife, and the Wife in her own right. 


_©*"'Butfor gogds' of the Wife ſole taker, which 


Baylee, 


Executor. *© 


takes a Husband; the Husbant alone ſhall bring 
the Action, Nat.br. 69. K. 33 Edw.3. Repleg.qz. 


For by the Marriage the Goods and right to chem - 


arc his. | 
. If GliþdFbe bayled to A, he ſhall have a Re 
pleviri of them againſt a firanger,” 21 Hex, 7-14, 
For he hath a property in-thern againſt all the 
world, but agaigſt' the Bailor. © © 
An Executor ſhall have it for Goods taken in 
the Teltators time, 17 Edw. 3. Executors, 106, 
24 Edw. 3. Avowry , 257. 21 Hen. 6. 1. B 
Markham. For the right and title to the Goods 
is come un'o him by che Executorſhip. 

E xecutors ſhall have it for the Goods in their 
hands that were the Tecſtators. Regiſt. Orig. $1.B, 
'5 Edw. 3. 133. pl. 14. 18 Edw. 2. Repleg. 24 

18 Edw. 3. Severance, 28. For now the interct is 
theirs in truſt. Rs 
n 


Y- YT) UD. wo as on 


fall have 4 Replevin, _— he hath a ſpecial 
| z 


Fo Replepin:. = 
| And when he brings it of his own poſſeſſion; 
he ſhall bave it before the Probat of the Teſta- 
ment, Com. 281. A. in regard of the property 
which is in him thereby. | 
Joint. Tenaz.r or Tenant in Common may join 
in a Replevin, 11 He#. 6.31. in reſpc& of their 
joint intereſt. Ea oo. 
But if ewo others join, the Writ ſhall abate, 
11 Hen, 6. 31. 3 Hen. 4. 16. 21 Edw. 4. 23, 
For one Writ cannot try diſtin& intereſts, but 
there muſt be ſeveral Writs 
But in a Homine Repleg. ſtrangers may join, 
Nat. 66. F.8 Edw. 4. 16. pl. 19. Propter favorem 
libertatis, and yet 8 Hen. 4.2. is,that they {hall 
not join. ©, Eege. It ſeems necdlels for two to 
join, becauſe the Writ may be as well profecuted 
y one. | = 5 
Parſon ſhall have aReplevin of a Mortuary af- 
ter Seiſure, but not before, Com. 281. 4. Foxes 
caſe. 10 Hez. 4. 1. For before he had no property 
in it, but-a bareright. | BETA 
' For hehad not property before Sciſure, 16 Her: 
7+ 5. pl. 3. Brian: The Seiſure gains a propaty 
in it. | 
1. He that hath not the property in a thing , 
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Joint-Te- 
nanr, Or 
Tenant i 
Commott. 


Parſofi; 


"IP 
a 


Proprie- 


ſhall not have a Replevin for it. 6 Hen. 4. 2. pl. tor: 


17. 7 Hen. 4.18, rt Hen. 4. 17-pl.39. 2 Hen. 6. 
14. pt. 10. 20 Hen. 6.18, A. 35 Hen. 6. 22. A. 
39 Hen. 6. 35. þl. 47. 4 Edw. 2: 1.pl, 2. 5 Edw: 
3- 340. pl: 19. Lib. intra. $68. C. ſed. 5. Fora 
Replevin ſuppoſech a property in the thing reple- 


vied by one; 


Pn , 


' 2. Hethat hath Cattel by way of Agiſtment; 


4 
Prez 


Lord. 


Succelior, 


Replevin. 


property againſt all ſirangers, as it is upon a Bail- 
ment, 3 Edw.3.71. pl.36. 42. Edw. 3.18. pl. 
32..21 Edw. 4.54. pl. 24. 

3- So he that hath them to manure his Land, 
42. Edw. 3.18. '11 Hen. 4.29. 21 Hen. 7. 14. 21 
Edw. 4. 54. pl. 24- 2 Edw.3.34. pl. 19. For 
he hath a property in them to that purpoſe. 

4- So if one have Goods bayled to him, 21 
Hex. 7. 14. viz. to keep, or to-bail over as it 
ſeems. 9. & 

The Lord of a Villain ſhall have ict for Cattel 
of a Villain taken, for the bringing of the Action 
is a ſufficient claim of the CatteFand there needs 
no ſciſure, 42 Edw.'3. 18. 33 Edw. 1. 3. Re- 
pleg. 43.30 Edw. 3. Repleg. 36. 19 Edw. 3. Reo 
pleg. 32. 9g Hen. 6. 26. Babington. ' Nat. br, 
69. F. | 


- But he ſhall not have dammages for the taking, 
but only for the Detainer, Nat. br. 6g. F. For he 
could have no dammage, becauſe before the claim 
they werenone of his. 

Succeſſor of an Abbey ſhall have it for taking 
any thing in the time of his Predeceſſor , 9 Hen 
6. 25. pl. 21. Martia. Fox now he is concerned 
in right of his houſe. 


' Againſt whom a Replevin lies. 


It lies not againſt him. that hath Goods dcli- 
vercd to keep, Lib. Intra. 569. B. ſed. 1. For he 
comes lawfully tothe poſlcſhon of them. 

It lies not againſt the King, nor where he is 
party , nor where the taking. is in right of the 
Kerg, 3 Hen. 7. 1. Keble, This by his Preroge- 

p<, tive, 


Replevin. . 357 


tive. It is ſuppoſed the King will do no. wrong. 

It lies againſt a Lord that diſtrainsGrrongful- Lord. 
ly, although the goods come again to theowner,. 
Nat. br. 69. H. that the party injured may reco- 
ver dammages. : 

It lies againſt the Sheriff , and the Writ ſhall Sheriff. 
be in the common form, and he ſhall be namcd 
by his proper name. Regiſt. Orig. $1. B. during 
his Office, but not as an Officer, but as a private 
perſon. 2. to whom the Writ ſhall be dire&s 
ed. Itſeems to the Coroner. 


Of what things a Replevin lies. 


It lies of Cattel, Regiſt. Orig.81. Coke 1. part Czricls. 
141. Mayowes caſe, the count. Lib. intra. 570. C. 
ſeF. 123. 4. Coke 1. part. 54. A. Capels caſe. 
and the Replevin needs not mention the Colour 
or Value of them, but only the Kind and Nature ; 
that the Sheriff may know of what to make re- 
torne, in Caſe the diſtrainer -recovers. - 

But he ought to (hew the place where they 
were taken 3 . for the taking of them in 
another place ſhall abate the Writ, 2 Hex. 6. 
14-pl.10. 35 Hen. 6. 40. pl. 1. for the fallity of 
it, and it ſhall not be accounted the ſame ta- 
king. . 

It lies of Wood within the Foreft, Regift. wood 
Orig. 86. B. viz. Wood felled. 2. it he muift 
ſhew what Wood it is. 

Replevin lies of a Barge, 2 # 3 Marie,Dyer. p,roq 
117. pl. 73. If taken infra corpus Comita- 
HW. 
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elaſtf. 


Deeds 


Rees. 


Ferret. 


Grain, 


Plan, 


Replevin. 


Jt lies of a Maſtiff-Dog, 12 Hex. 8. 3. Foy 
the Owner hath property in him, and he is a uſe- 
ful Creature. | 

"Of a Leveret, 2 Ed. 2, Diſtreſs 20. Q. For 
it is but a thing of pleaſure, if alive. 
| Tt lies not of Deeds of Land, becauſe they 
are Rea), 4, Hen; 10. pl. 4. And a Replevin i is not 
a real AQ on meerly, 

Te lies of a Hive of Bees, Regiſt. orig. 81. 4 
For the Owner hath a property in them, and _- 
are valuable. 

— Iclies of'a Ferret, 2 Edw. 2. Avowry, 142. 
for the ſame reaſon. 

It lies of Grain in a Wa on loaded, Lib. in- + 
tra. $60. B. ſel. 2. 562.D. ſif. 3. 9. toge- 
ther with the Wagon, or without it, 

It lies of a man, if hebe not committed by the 
command of the King or his Juſtices , or for the 
aq of a man, Regiſt. orig. 77. B. Nat. br. 66. 

E. that is, be kept priſoner without any Suit or 
proceſs in Law. ' 

' Orby Juſtice of the Foreft outlawed , appro- 
ver, taken for Felony with the manner, breaking 
priſon, known Thicf, appealed by an approver , 
burncrof a Houſe, or counterfeiting the Money 
or Seal of the King, or taken by an Excommu- 
nicato Capieudo, or for Treaſon, Convict of Re- 
diſſeiſin, Nat. br. 66. E. For theſe are Capital 
Crimes. 

' Butifa man be taken for Treſpaſs in a Foreſt, 
he ſhall be replevied, "if detained againſi pledges, 
Regiſt. orig. 8o. A. 

* And the Writ ſhall be dire&ed Cuftodi Forefte, 
2nd if he be A9t dcltvered, then a Replevin 7 
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iſſue to the Sheriff, andan Attachment toattach 
the Gardein of the Foreſt, per Star. n Edw. 3. 
cap, 8. Statute x. Regiſt. orig. 80. B. Nat, br. 67. 
A,B & C, Little uſe there is now of this 
Law. 

And fo for a Treſpaſs in the Kings Chaſe, Regif. 
80. B. becauſe the Chaſe remains at the common 
Law, Nat. br. 67. D. and is rot ordered by Fo- 
reſi-Law. /. 

And ſo if a manreſcues one Indiaed and Convi- 

Qcd for a Treſpaſs in the Foreſt, Regiſt. Orig. 81. 
A. and the reſcuer detains the party. | 

If one takes Sheep which afterwards have Sheep and 
Lambs, it lies of all, Nat. Br. 69. D. 18 Edw. 3, Lambs 
48. pl. 55. Soof aSow with Pig, a Mare with 
Fole, &e., 

It lies of a Park ſeiſed into the hands of the Park. 
King, Regiſt. 80. B. Nat. br. 67. E. 2. 

It lies of a Sow and Pigs which were not pig- Sow and 
ged at the time of the taking, 12 Edw. 45. pl. P35 
10. 18 Edw. 3. 48. Nat. br. 69, D. 9. Whether 
of a Bitch and her Whelps. 

It lies of Cows and Calves not calved at the Cows and 
time of the taking, Nat. br. 69. D. 18 Edw. 3. Calves. 
48. pt. 55. 

It lies of Yarn, Mich. 39 & 40. Eliz. com. Ban. Yarn. 
Burley verſus Read, and generally for any thing 
that may be diftraincd. 


The Writ. 


If aliveand dead thing be put in one Writ, the 
live ſhall be put firſt , Regiſt. Orig. 81. B.. propter 
excellentiam rei. A living Dog is better than a 
dead Lion, mA If 
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If it be of more live things, ye ſhall ſay , 4ve- 
ria. Regiſt, orig. $1. B. Nat, br. 68. D. Com.229, 
A. For.that is a word of large extent, compre- 
hending all four- footed beafts. 

And if the Writ be Averia, and the Count be 
de Bonis & Catallis, it is not good, becauſe the 
Count'is more large than the Writ, 2 Hen. 4. 25, 
?1.28. For Boxa& Catallacomprehends all man- 


' nerof Goods, as well dead as living things. 


If it be of alive thing, it ſhall be named par- 
ticularly, Regiſt. orig. 81, B. Nat. br. 68. D. Com. 
229. A. 20 Hen. 6, 42. pl, 21. viz. the kind 
of it. 

If it be of more dead things, it ſhall be ſaid 
Catalla, and not Averia, 2 Hen. 4.25. pl. 28. 
Nat. br. 68. D, If it be of one dead, it ſhall be 
named, Nat. br, 68, D.Regi(t. $1.4. For the more 
certainty. 

The Defendant ſhall not plead Miſnoſmer of 
the place, but may ſay that he took it in another 
place, 16 "Hey. 7-5-pl. 4. fol. 7. pl. 9. andnotin 
the place alledged by the Plaintiff, and thisis a 
good traverſe, 

Diſtreſs in one County, and impounded inano- 
ther County, Replcyin lies in any of the Coun» 
ties, Nat. Br. 69.1. For it is a continuing wrong 
from the taking to the impounding. 

It is a good plea that the Defendant took the 
Cattel in another Village, 2 Hex. 6. 14. pl. 10. 
For then it ſhall be preſumed not tobe of the 
ſame taking, 


The 
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The Proceſs. 1. Of a man Replevied. 
-P of Chattels. 


Repleg. alias pluries & Attachment againſt 
the Sheriff, Nat. br. 66. F. 167. B. to make a re- 
turn. 

If the Sheriff return him not repleviſable, a Ca- 
pias in Withernam ſhall ifſue, Regiſt. orig. 79. A: 
$0. A & B, That is to take the perſon of the man 
that detained him, -&r hath elongated him. 

If upon the Captas in Withernam, a Nos eft in- 
ventus of the perſon be returned, then a C apias in 
Withernam ſhall iſſue againſt his Goods, Nat br. 
68. C. to make the Owner appear. 

Repleg. alias and pluries, Nat. br. 68, E, FG. 

And an Attachment to the Coroners againſt 
the Sheriff, Regiſt. =Y 81. A, for not makivg 
his return, 

Upon a return that the Bayliff of a Franchiſe 
makes not an Anſwer, or will not make delive- 
rance, there (hall be a "Nonomittas propter aliquam 
libertatem , but it ſeems that the * Sheriff ought 
to doit without a Writ, Nat. br, 68. F. in fa- 
vour of Liberty. ©. ramen. 


"If the Sheriff return 


Fugavit, in another County. N 

That the Bayliff of the Liberty returns elor- 
ata. 

' Or that he cannot have the view. 

Or that the Catte] elongata ſunt nut of the 
County, 


- Or 


Repleven. 


Or that the Bayliff of the Liberty returns that 
they are impounded within the Rectory of S. 

In all theſe Cafes Withernam ſhall be award- 
ed, Nat. br. 68. G. 69. A, becauſe the Sheriff 
cannot execute the Writ of Replevin. 

And upon this three Capiai's and an Exigend. 
ſhall iſſue, 5 Edw. 4. 18, 4. by Danby. 

The Writ of Witherzam ought to rehearſe the 
Return of the Sheriff. Nat. Br. 69. B. For upon 
that it is grounded. 

Vid. The Writ Regiſt. Ode. 82. A. No. Lib, 
intra. 611. B, ſe. 21. | 

If the Replevin be in F.1 County- Court per 
plaint, and the Bayliff return elougata, the She- 
riff ought to enquire by Inqueſt whether it is ſo or 
not, and then Witherzam ſhall be awarded by 
him, if it be true; and if he refuſe to grant the 
Withernam, the party ſhall have a Writ againſt 
him, and an Alias pleries, and an Attachment, 
Nas. br.69.C. dire&cd to the Coroner. 


Second Deliverance. 


At the Common Law a man may be non-ſuit- 
ed ina Repleg. and have a new Replevin ixfinite , 
34 Hen. 6.37. Danby. 10 Hen. 7. 2g. pl. 23. 
19 Hen. 8. 12. pl. 7. 2. For by this means the 
other party is delayed; 

And if the Writ abate per Plea or Confeſſion, 
there ſhall be another Replevin, 34 Hev. 6. 37. 
and not a ſecond Deliverance 3 for this abatement 
was not by wilful fault of the party. But 


Replevin, 


But by Weſtm. 2, cap 2. if one be non-ſuited in- 


2 Replevin, he ſhall have but a Second Deliverance 
out of the Rolls of the former Judgment, and 
not a new Replevin, 19 Edw. 2. Repleg. 25. 4 
Hen. .6, Return of Cattel, 6. 2z Edw. 4.6. 2 
Hen. 4. 23. 30 Hen, &, Dyer 41, pl.4. 21 Edw.gq, 
6, pl. 16. 32 Edw. 3. Returnof Cattel, 18. 

But if Judgment be given againſt the Plaintiff 
in a Repleg. upon a Demurrer or Verdiq, no Se- 
cond Deliverance, 2 Hen. 4. 23. pl. g. But then 
the party is barr'd by judgment of the Court. 

And Second Deliverance ſhall not be, but inthe 
ſame Court, Com. 206. B, where the Replevin 
was brought , and can beſt take notice of the 
Cauſe, | 

Yet if he be non-fuited in the Countyy 
Court, and it be removed in Bax. then it (ſhall 
ifſue out of the Bax. 13 Edw. 3. Repleg. 37. For 
there the Cauſe is now depending. 

And if he be non-ſuited in-the Second Deli- 
zeraxce, he ſhall not have another Writ, 4 Hex. 
6.8. Return of Catte], 6. vis. of Second Deli- 
verance 3 for this is final. 

Second Deliverance is a Writ judicial, ifluing 
out. of the former Record, per 2 Weſtm. cap. 2. 
depending. | | 

Vide the Writ Lib. Intra. 572. B. ſed. 2,3, 4. 

Vide the Count, Lib. intra. 572. B. 5. 6. No. 
Lib. intra. 589. A. ſed.8. he 5 

And if a man be non ſuited in a Repleg. after 
the Declaration, the S:cond Deliverance ought 
to agree with the Replevin in day, place and 
number or Cait-|, &c. 3 Hen. 6. 9. pl. 10. 21 
Hen, 7. 28. vid, 12 Hen. 7.4. 49 Edw.3. 29, 

2 L $48 7 Perſay. 
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Perſay. For it is to continue the fame Suit, 
But 16 Edw. 3. Ayd 131. Thorpe. 17 Edw,;, 
Repleg. 22. 26 Hen. 6. pl. 7. It may vary from 
the place. ©, tamen. 
And per 26 Hen. 8. pl. 27. Fitz Herbert , it 
may vary from - the number and day 3 fo there be 


. A certain deſcription of them, Q. tamen. 


For Fine 
or Amer- 
ciament 1n 
4 Cort 
Leeks 


Repleg. of a Heifer, the ſecond deliverance was 
of a Cow, and good, 26 Hen. 8. 6. pl. 27. For 
a Cow -and a Heifer 9x variant ſpecie z for they 


differ only inage and appellation. 


Upon a Non-ſuit in Repleg. return awarded, 
and upon Withernam awarded, and other Cattel 
taken, yet the ſecond deliverance ſhall be of the 
former Cattel ; for ſo the Writ imports, 36 Hey, 
1. Dyer 59. pl. 14. 2 Edw. 3.17. Avowry 171. 
22 Hen. 7.92, pl. 7 Crooks, there ſhall not be a 
ſccond deliverance,bezcauſe the Plaintiff had eſtray- 
ed the former. 

Husband had aid of a Wife in a Replevin, and 
makes default, the Wife cannot joyn in the ſecond 
deliverance, 18 Edw, 2, Repleg. 23. For ſheis 
not the principal actor in the Replevin, but the 
'Husband. 


Diſtreſs. 


Tu what caſe a man may diſirais. 


A man may diſtrain for a Fine or Amerciament 
in a Court-Leet, Coks 11. part. 45. A. Godfrey: 
caſe; for a Fine and all Amerciaments in a Court- 
Leet Diltrels is incident , 5 Edw. 3. 139. pl. 43. 
10 Ew. 3.303. pl. to. by tne Common __—_ 

or 
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For a Fine impoſed in a Leet, Coke 8. part. 41- 
A. Grieſleyes caſe. 


For breaking of a By-Law in the Leet of the 
ova, he me diſtrainfor the Amerciament,Coke- 


6. part. 25. 


Diſtreſs is wide to an Amerciament in 2 
Court-Leet, 9 Hem. 7. 2. pl. 22. 6 Hen, 4+ 15» 
pl. 16. Gaſoiogne. 12 Hen.7. 15. B. 4 Edw. 3. 95: 
pl 24. 29 Edw.3.28. pl.zo. Def, & Stud. 24- 

A. 5 Edw. 3. 159. pl. 21. 

Collector of- a Tax granted by Parliament, = by 
may diſtrain him that will not pay when the Pa- treo 
riſhioners have aſſeſſed it, 22 Edw. 3.10. pl. _ 
and juſtifie by the Act that granted it. 


A man ſhall be amerced for not doing of ſuit Amercia- 
ina Court-Baron, -9 Hex. 7. 22, W 60d & Read, —_ _ 
Coke 4. part 95. A. Slades caſe, 21 Hen. 6.39. ron, 


pl. 8. and not diſirained. 

And for ſuch Amerciament he ſhall difirain, 
9 Hen. 7. 22. per two Juſtices by ſpecial preſcri- 
ption, No. Lib. intra. 570. C. Q. + 

For Amerciament in a Court-Baron 2 man 
may not "7 "88 16 Hen. 7. 14. pl. 9-21 Hen. 
6. 39. p15 

The Lord may noſteibe to diftrain for an A- 
merciament in a Court-Baron, 15 Eliz. Dyer. 
322. Coke 11. part. 45. A. and: fuch preſcription 
is good. 


Yet Dod, & Stud. 74.e contra. Q. 
Crooke 
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Crooke: If an Amerciament was at the Court: 


Lect, he may diſtrain, otherways not, Crooke, 29 
Hen. 7. 66 pl. 8. 9. What remedy is then for it? 
for it ſeems debt lics for it. | 
Amereiz- Special preſcription in the Sheriffs Tourne to A. 
Tourne, IErce, and for this.there was a ſpecial preſcription 
for a Diftrefs, 33 Hen. 8. 30.pl:2. 
Tax by A Tax was made by the Inhabitants of a P+ 
the Inha- riſh, anda Diſtre(s'taken for it,. and good, Do#, 
brants. & $749. 74.B, by preſcript. 
"Suit toa A man may diſirain for ſuit toa Mill, 22 Hens, 
14. 9 Edw.3. 356. Nat. br. 122. M. For it is 
profit, and valuable. | 

A man may diſtrain for Rent. ſervice, atid. all 
manner of ſervices, Dof,& Stud. 74. A; Forit 
is a Duty ifſuing out of the Land held- 

A: gives Land to B, for him to ſerve in ſuch i 
place when he ſhall be requeſted, he may diftrain, 
223 Hen. 6.33. A. 9. it he were never friſcd of 
the Service. 

Herriot. For Herriot-ſervice a man may diftrain, 44 

p—nansongy Edw.3. 13. pl: 24. 27 Aſſize. pt. 24. Com. g6. 

ou 4 Mantels caſe. Dol. & Stud. 75. A. | 

gan n | 

diſlerfing, But for Herriot-cuſtom he can but only ſcize, 

2 Edw.2. Herriot 7. $ Hen. 7. 10. Dod. & Stud, 
- 75. A, And if he cannot ſeize, he hath no 16& 

man. — 

And for Herriot-ſervice a man may ſeize,” 18 
Edw. 3 22. pl. 4. 38 Edw. 347. pl. 27. 16 Ed, 
3: Herriot 2. 6 Edw.3. 277. pl. 10. And Di 
firefs for Herriot-ſeryice is more worthy than Hc- 
riot-cuſtome« | OPS 

For a cer- A mancannot diftrain for a certain Leet with- 

rain Leet. out prefcription 4 becauſe it is againſt —_— 

rigat, 


Rent-ſer- 
VICE, 
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right, Coke 11. part 44. Godfreyes caſe. wide 6 
Edw. 3. 10. (o that a preſcription binds common 
right. 
Sad the Tything-man that preſcribes to! have 
it of the Refiants, ought to preſcribe to diftrain, 
6 Edw. 3. 189. pl. 26, Coke 11. part. 44-B. elſe 
he .cannot; | | | | 

Aman may diſtrain for Ayd-for marrying his aya, 
Daughter, or making his Son Knight, Glanvil, 
Lib.-g. cap. 8. 5 Edw. 3. 138. pl.38. 39 Edw.;. 
34+ pl. 40. 40 Edw. 3. 22. pl. 21. This by te- 
pure is due to the Lord. - 

For ſuit to his: Hundred Court. by reaſon of te- FER 
nure, there ſhall be a difireſs of common right, 14,narea, 
Lib. intra. 608. B., 5 Edw. 3. 152. pl. 32. 9g 
Edw.3. 356. pl. 39. tocompel it to be doge, or 
recompence for -not doing it. 

The Lord may diftrain for relief, and hath no Relief. 
other remedy, but his Executor fhall have debt, 
and ſhall not difirain, -Coke 4. part. 49. B. 7 Hen. 

6. 13. as for a duty veſted in the Lord co whom 
it was a perſonaHervice. 

A man cannot diſtrain for money due for A- A 
giſtment, but ſhall have treſpaſs, if that they chaſe fines 
the Cattel out of the Land before the Agiſtment 
be paid, Regiſt. Orig. 92.4. 30 Edw.3.11. pl. 

6. ©.. whether debt lies not for it againft him. 
that agiſted his Catte]. 

An Inn-holder cannot diſtrain for his Vicuals jgholder. 
provided for his gueſts, 3 Edw.3. Diſtrc 19. but w_ 
may have an aQion of debt for the value of them. 

He that takes Cattel as Efirays , may difirain gry, 
them until he be faistied for the Meat, 44 Edw. 3. | 
13. pl. 25. by the owner of them, if they be 
claimed within the year and the day. A. 


368 Replevin. 
Pledge. + A. indebted to B for tabling, delivers Goods 
to him until he-be ſatisfied 3 B, may diftrain them 
until he be paid, 46 Edw. 3. 30. pl. 39. thatis, 
he may keep chem; 3 but this is upon the ſpecial a- 
greement. 

Toll, For Toll a .man may diftrain,, 30 Edw, 3.15, 
B. 11 Hen. 6. 39. 9 Hen. 6. 45- 20 Hin: 7. I. 
- Marrowe. viz. Toll of a Market or bar, this ſeems 

not tobe of common right: 
But Trin.. 28 Eliz. Ban. Regis. Roe. 963. the 
Village of Northampton diſtrained for Toll, and 
alledged not a ſpecial. Title, .or preſcription to 
E _ Toll; and: for this it was adjudged againſt 

new: : cif; 

Bammage . A Commoner. may diftrain the: Cattel of a 
feaſant. fGiranger,, dammage feaſant. upon the» common of 
common right, Coke 9. part. 112. B...7 Edw, 3; 
: 266: pl. 394 24.Edw. 3. 42 46-Edv. 3. 23: 15 
Hen, 7.2. & 12. 13 Hen. 8. 15. B..:in reſpect of 

his intercſt.in-the. Common. 


Forfei- The Officers may diſtrain for the Forfeitures of 


cures Inn-keepers, and fell the Diſtreſs, I Fac. cap. 9. 
by Statute. vid. - 
* The Lord may diſtrain for the Forfeitures of 
Inmates, or for ercQion' of Cottages, Stat. 31 
Eliz. eap. 7.-vid. | 
Diſtreſs may be taken by Surveyors af High 
ways, 18 Eliz. cap. 10. from thoſe that make der 
-, |...» faultinJabouring. By the S22t. 
Arrerages« Tenant in'Dower cannot diſtrain for Arrerages 
of Rent duc before the Recovery of her Dower, 
40 Edw.3..22. pl. 19. For the Tenants were not 
bound to pay her. , A 


f 
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A Leaſe of Tithecs rendring Rent, there ſhall Rents 

be no diſtreſs, becauſe the Tithes are the very 

thing leaſed, 11 Hem. 4. 40. and therefore can- 

not be difirained no more than Land lett, and the 

rent iſſues not outof the Tithes. 

A perſon claims rent by preſcription, and di- Rent by_ 
firains for it, Lib, intra. 557- Charge 1. and PIE(cripry 
good. __ 

A. grants a Rent-charge to B in Tayl, and 
grants, that if the Bayliff of the King dilirained, 
the party might diſtrain, 46 Edw, 3. 15, and 
good by the. contract. | 

Rent granted by Fine , and Diſtreſs appointed 
fo the Juſtices of the Com. Bar. or Barons of the 
Exchequer, they may diftrain, 38 Edw. 3. 33. 
So it the Dilireſs had been appointed to any others, .. 
they might diftrain by vertu@®of the Fine. 


R ent- 
charge. 


of Of what things a man may diſftrain. 


Money cannot be diftraincd, unleſs it be in a Money. 
Bag ſealed, or a Cheſt locked, 22 Ew. 4.50. B. 
pl. 17. 41 Edw, 3. Diſtreſs 14. For then it may 
be known and replevied , eſe it cannot. ; 

Cattel in a Wagon, viz. falined to it, may be Carte! ina 

diſtrained , but out of a Wagon they cannot, 2 389 

] Hen. 4.15. pl. 17. 41 Edw.3. Dilircſs 14. 22 

Edw. 4. 50. 11 Hen, 7.14. pl. 8. 21 Hen. 7. 
39. pl. 55-. becauſe there can be no Return, nct- 


5 WW therdotha Replevin Jie of them. ©. It ſcems be- 
» WF cauſe Cattel of the Plough are not diltrainible, fo 
t they ſhall be adjudged if they be looſe 3 but when 

they are in the Wagon, it is known they are for 


A other uſes. Q. 


Aa The 


370 
Lard- 


Horſe. 


Replevin, 


The Lord cannot ſeize the Cattel, and put 
them in a Wagon, and then diftrain them, .18 
Edw, 3.4. For by this mcans no Catte] of the 
Plough would be priviſedged from diftrain- 
ing. | 

A Horſe at the Smiths Shop, or a Garment in 
a Taylors Shop, or an Horſe in an Hoſtrey ſhall 
not be diſtrained ; for this would hinder publick 
commerce and dealing ; But if the Saddle be on 
the back of the Horſe when he is at the Shop, he 
may be deſtrained, 22 Fdw, 4+. 40. pt. 15. 15 
Rich. 2. Avowry 19. becauſe it ſeems he is then as 
it were in the Qwners cuſtody. ©, tamen. 

A Hozſe upon which I ride over my ground, 
the Lord cannot purſue, and take him as a Di- 
ſirels, 6 Rich. 2. Reſcous 14. Soif I have him 
bridled in my hang , as it ſeems 3 for that is to 
diſtrain the man as well as the Horſe. 

A Horſe of any man through the whole Vil- 
lage ſhall be diftrained for the Fees of the Knights 
of the Parliament, 11 Hen. 4. 2. For the Law 
Jooks upon the Village in general, and eyery one 
is liable for the whole, if hebe able. 

If a man be taxed to Fifteens, having Cattel 
Jevant in another Village, when they come with- 
in the Pariſh they ſhall be diſtrained, 18 Edw. , 
TI. pl. 39. For the Pariſh is liable with the 
WF TY | 

If a Horſe of a Stranger eſcapes into the Land 
of him that hath lo} Iſſues, he ſhall be diftrain- 
ed, as itſeems, 5 Hen.7.1. Q. Foritſccms 
hard. | - 
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ff the beſt Beaſt be efirayed, the Lord may 
diſtrain any Cattel in the Land, 27 Aſſize pl. 24. 
viz. where the Lordis to have the beſt Bealt ; buc 
it ſeems they muſt be levant and couchanr. 

A Goſhawk diſtrained, and the Diftrels jufti- gggs, 
fied, 16 Edw. 4. pl.g. viz. arcclaimed Goſhawk, 
for in that one inay have a property, and it is va- 
luable. 

Fiſhes in a Pond cannot be diftrained, Crocker pjqe.. 
Reports 188. becauſe they cannot be known what 
they are, nor can be replevied. 

A Hive ot Bees ſhall be dittraine?, 25 it ſeems, Hive of 
for a Replevin lics of them, Naz. by. 68. D. Q. Bees. 
if it be inthe day-time, how it can be.- 

A Door or Window is not diſtrainable. 11 Door or 
Edw. 3. Ceſſavit. 21. 21 Hen. 7.26. 14 Hey. $. window. 
25. . Brudenel, For -it is part of the Free- 
hold. | 

A Milſtone that js ſevered for picking ſhall Milltone. 
not be diſtraincd, 14 Hen. 8.25, For it is part of 
the Mill. | 

An Anvil ſhall not be dicrained, 14 Hes. 8. Anvil. 
25. For it is part of the Smiths Tools he gains 
his Livelihood by. X 

A Barge was diſtrained by preſcription, 3 Mar Barge. 
Dyer.117.pl.73. and held good, for that may 
alter the Law. 

The Lord difirained Cattel for ſervices before Lord. 
they were Levant and Couchant, 4 Ew. 3. 37. 
Iſſue joined, 8. 22 Hen. 6. 37. 15 Hen. 7.17. 
Do@. & Stud. n5 A. and well, as it ſeems. 

Sheep ſhall be dictrained, if other dilireſs can- Sheep, 
not be found at the day of the diſtraining , 
Aa 2 29 Edw, 
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Plough. 


Cattel in 
Dower. 


Yarn. 


\ 


Cattel. 


Replevin. 


29 Edr-.3.16. elſe not in reſpec of the hindrance 
of clothing. 

Cattel of the Plough ſhall not be difirained, if 
there be other difireſs ſufficient , 14 Eliz. Dyer. 
312.pl.86,elfe they may ; for otherwiſe the party 
may be without Ternedy. 

Cattel delivered by the Sheriff to the Tenant 
in Dower for ſcifin of Rent ſhall not be diſtrained 
for Arrerages of the Rent, 4o Edw. 3. 22.1. 19. 
For ſhe ſhall not take ſuch advantage. 

Yarn brought upon a Horſe to a Nzighbour to 
weigh, this the Lord cannot diſtrain tor Rent, 
becauſe jt was brought for a ſpecial intent, Mich. 
39 &- 40 Eliz. com. Ban, Burleigh verſus Read. 
and it would hinder publick cemmerce and deal- 
ing, wo 

It Cattel put into Black Acre, and they ſtray 
into White Acre, through default of encloſure, 
they ſhall not be diſtrained, 22 Eliz. Dyer 365. 
pl. 33. For the Owner is in no fault. 


Default of A, ought to incloſe againſt B, and leaſes to C, 
| Inclolure. (,, 21 years, which leaſes to D, for 10 years, 


rendring Rent, the Cattel of B, for default of 


encloſure, eſcape into the Lands of A, and he 
purſuzs themz C cannot difirain, for no de- 
fault was in the owner ©! the Cattel, 15. Eliz. 
Dyer 317. pl. 9. vide 39 Edw.3.3. fl. 12. and 
the Law doth not puniſh the innocent, 


bd a ca 
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What Perſon ſhall diſtrain. 


A Commoner ſhall diſtrain for dammage feſant, Dammage 
and is not tied to ſhew per quod amiſit Commugt- feaſant. 
am, No. Lib, intra. 573. D. ſed. v. 24 Edw. 3. 

42. pl. 23. Coke 9. part, 112. B. 46 Edw. 3.23. 
15 Hen:7.2. 7 Edw.3.266. pl. 39. 13. Hen. $. 
.'I5. For the Diſtreſs there taken implies it. 

Tenant at ſufferance diſirains, dammages fea- 
fant. 4 Hen. 7.3. and good ; for he hath title a- 
gainſt a ſtranger. 

He to whole uſe before, 27 Hem. 8. could not 
difirain, becauſe he had nothing in the Land, 1% 

Hen. 7.2. pl. 4. but the Feoffee of the Land 3 but 

now ic is otherwiſe. 

Sheep bailed to a woman ſole to dung her Land, Sheep, 
who takes a Husband, who comman s the Own- 

er to take them again, who rcfuſeth, the Hus- 

band may diſtrain them,dammage feaſant,q4z Edw. 

3+ 32. pl. 3. For now they are dammage feaſant 

unto him in reſpe& of his intereſt in the Land. 

The Lord diftrains Cattel, becauſe the Tenant Lond, 
puts in more than he ought into the Common, 46 s 
Eadw. 3. 12.pl. 13. and good, for he ought not 
tO ſurcharge the Common. 

A. ſold 5o Acres of Moor which lay common, ©... 
toB, yet every one of them ought to incloſe a- 
gain(t the other, and if the Cattel of the one go 
into the Land of the other, they (hall be diftrain-- 
cd , darumage feaſant, 23 Eliz. Dyer 3724 pl. 10s 
For by the ſale the Lands are fcvered. 


- 


Aa 3 At 


Services 
and A- 
merc1a- 
mcnts. 


Husband 
and wife. 


Reverſion. 


Damwage 
fealant. 


Replevin. 
At what time a man may diſtrain. 


For Rent-ſcrvices he ſhall not diſtrain in the 
night, 1t Hen. 7.5. pl.8. 12 dw. 3. Diſtreſs 
17. io Edw, 3.21. Coke g. part. 66. A. For the 
night is for reſt, and all things ought to be 
then in peace, 

After the Term ended no diſtreſs, 14 He. 4. 
31. For then the privity betwixt the Leflor and 
the Leſſee is gone. ©. 

But 22 Heu.7.96. pl.F. by all, if a Leaſe for 
years beended, and the Leſſee keeps in, the Lef- 


. for (ſhall diftrain for the arrerages, For that con- 


tinues the privity as it ſeems. ©. 

A Leaſe til] Mich. for one year, rendring rent 
at Mich. he cannot diftrain, becauſe the Leafe 
is ended at the inſtant, Dod, & Stad.74. A. That 
is, at the day , and the Law admits not of 
FraQtions of time. 

Husband Icaſes the Wifes Lands, rend ring Rent, 
th Wife dies without Ifſue, the Husband cannot 
diftrain, becauſe the reverlion goes to the Heir, 
9 Hen. 6. 45. 28 Hen. 8. Dyer 28. pl. 191. And 
the rent go with the Reverſion. 

A Leaſe for years, & grants the reverſion to B, 
yet it the Cattel of B comes upon the Land, A 
ſh4!l dilirain during the Term, 10 Edw. 4. 4. ta- 


men quere, becauſe he hath nothing in the 


Land. 

For Dammage feaſant in the night, one may 
Ciftrain, and good enough, Coke 5. part. 66, A. 
Mackally's caſe. 12 Hen. 7. 5. pl. 8. 12 Edw.3. 
Diltreſs 27. 10 Ed, 3.22. For clle it might - 
mil- 


Replevin: 
miſchievous in reſpge& of the dammages which 
might be done before the morning. 

A. enters upon a condition broken, and. takes 
the Cattel of the Leſſee, dammage feafant, Dwuere. 
5 Eliz. Dyer 322. It ſeerns he may 3 for he comes 
in upon a good Title. 

A man may diſtrain dammage feaſant, although 
* the owner make freſh ſuit, in reſpe& of his (atis- 
faction for the dammage done, 7 Hen.7. 1, pl. 
11. 11 Hen. 7.4. pl. 11,16 Hen. 7. 21: Dod. & 
Stud, 15. 6 contra. 


= 


Ins what place a man may diſtrain. 


A man fined in a Leet , being one of the Dezi- , 


ners, ſhall be difirained through all the jurifdici- 
on of the Leet, although that he be of another 
dezin , Coke 1. part. 45: A. 11 Hen. 4. 89. 
13 Hen. 4-9.For he may, it ſeems, be liable in both 
places: 

A man ſhall diftrain in ary place within the 
precin& of the Court, 19 Edw.3.2. Avowry 225. 
8 Rich, 2. Avowry 194-47 Edw.3.pl.12.where the 
Amerciament is ſet , but not without ; for there 
1s no juriſdiction. 

For Amerciament in the Sheriffs Tourne he 
may diltrain throughout the County, 12 Hen. 4. 
24. pl. 19. 13 Hen. 4. 9. 8. Rich. 2. Avowry 194. 
becauſe all the County is within the jurifdiftion 


of che Sheriffs turn; tor ir js: the County- Court... 


If aman had a Leet withirrhis Mannor, he can- 
not diftrain out of his Mannor, 4 Edw. 3 $6. p1.26. 
For that is not within his juriſdiRion: | 
, For a Taxby che Parliament, a diftrefs may be 
A a 4 juftined 
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Leer; 


Tourne of 
the Sheriff 


Forataz 
by the 
Parliament 
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What Difireſs ſhall be ſold. 


Comrt- A Diſtreſs taken in a Court- Leet ſhall be fold 

Lcet. although that a common p:r(on be Lord of the 
Leet, 3 Hen.7.4.pl.1y. Fairſax. 

lamate. Dilircls taken by a Buily of a Lord of a Lect 
for forteiture of Inmates, and (old by force of 2a 
grant of the Steward in pature of a Scire facia, 
N-. Lib. Intra 666, A. Sel. 14. &. whether by 
the Common Law, 


vighways. © A Dillreſs taken for a Fine touching High- 


CLUE TIE, a 6 0's : 
INMALES , OL 1UT TCITMAIUY UL wwvicog=-z - - 
Eliz. eap. 7.-vid. | ; 
Diſtreſs may be taken by Surveyors of . High 
ways, 18 Eliz.. cap. 10. from thoſe that make de- 
fault in labouring. By the Stat. | 
Lo ez. Tenant im'Dower cannot difirain for Arrerages 
: of Rent duc before the Recovery of hex Dower, 
40 Edw.3.22. pl. 19. For the Tenants were not 
bound to pay her. 


A 


on 
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ſoin the latter , for then he might have diſtrained 
one Horſe, or one Sheep. 


1. The Barr, 2. Juſtifieation. 3. Conuſance, 
4- Avow:y, 


No Barr that the Plantiff is poſſeſſed of the 1. Barr. 
Cattel, Nev. br. 6g. H. for he vught to have dams 
mages for the wrongiul dittraining of them, 

That he took them not, a good b.rr, Lib, Inrre. 
$61.B. Tedi.1, $653.C.Seti.1,2, 15 Edw. 3. A1d28. 
tor that «ita hems the Replevin, viz. the ſuppolal 


- 0 "y wn "2 4 


Q F 
. R ; W--4 , VV 4gUlb ? 
dilirained , but out oft a Wagon they cannot, 2 *® 388 


Hen. 4.15. pl. 17. 41 Edw.3. Diltreſs 14. 22 
Edw. 4. 50. 11 Hen, 7. 14. pl. 8. 21 Hem. 7. 
39. pl. 55.. becauſe there can be no Return, net- 
| ther doth a Replevin Jie of them. ©. It ſcems be- 
| cauſe Cattc: of the Tough are not d:i!::ainible, fo 
| they ſhall be adjudged if they be looſe 3 but when 
they are in the Wagon, it is known they are for 
. - A 
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Plough. 


Cattel in 
Bower. 


Yarn. 


\ 


Cattel. 


Default of 
Incloſure, 


Replevin. 


29 Edvy.3.16. elſe not in reſpea of the hindrance 
of clothing. | 


Cattel of the Plough ſhall not be diftrained, if 
there be other difireſs ſufficient , 14 Eliz. Dyer. 
312.p1.86, elſe they may; for otherwiſe the party 
may be without remedy. 

Cattel delivered by the Sheriff to the Tenant 
in Dower for ſeifin of Rent ſhall not be diſirained 
for Arrerages of the Rent, 4o Edw. 3. 22.p1.19. 
For (he ſhall not take ſuch advantage. 

Yarn brought upon a Horſe toa Nzighbour to 
weigh, this the Lord cannot diſtrain for Rent, 
becauſe it was brought for a ſpecial intent, Mich. 
39 & 40 Eliz. com, Ban, Burleigh verſus Read. 
and it would hinder publick commerce and deal- 
ing, 

If Cattel put into Black Acre, and they ſiray 


Into White Acre, through default of encloſure, 
they ſhall not be diſtrained, 22 Eliz. Dyer 365. 


pl. 33. For the Owncr is in no fault. 

A. ought to incloſe againſt B, and leaſes to C, 
for 21 years, which leaſcs to D, for 10 years, 
rendring Rent, the Cattel of B, for default of 
encloſure, eſcape into the Lands of A, and he 
purſues them; C cannot difirain, for no de- 
fault was in the owner ci the Catrel, 15. El:z. 
Dyer 317. pl. 9. vide 39 Edw.3.3. fl. 12. and 
the Law doth not puniſh the innocent. 


IWhat Perſon ſhall diftrain. 


A Commoner ſhall diſirain for dammage fefant, Dammage 
and is not tied to ſhew per quod amiſit Commugi- fealanr. 


am, No. Lib, intra. 573. D. ſed. 4. 24 Edw. 3. 
42. pl. 23. Coke 9. part. 112. B. 46 Edw. 3.23. 
15 Hen.7.2. 7 Edw.3. 266. pl. 39. 13. Hes. $8. 
/'15- For the Diſtreſs there taken implies it. 
Tenant at ſufferance difirains, dammages fea- 
ſant. 4 Hen. 7.3. and good; for he hath title a- 
gainſt a ſtranger. h 
He to whole uſe before, 27 Hex. 8. could not 
difirain, becauſe he had nothing in the Land, 1g 
Hen. 7.2. pl. 4. but the Feoffce of the Land 3 but 
now icis otherwile. 
Sheep bailed to a woman ſole to dung her Land, pcep, 
who takes a Husband, who commin !s the Own- 
er to take them again, who rcfuſeth, the Hus- 
band may diſtrain them,dammage feafant,43 Edw. 
3. 32. pl. 3. For now they are damage teafſanc 
unto him in reſpe& of his intereſt in the Land. 
The Lord diſtrains Cattel, becauſe the Tenant 
puts in more than he ought into the Common, 46 
Edw. 3. 12.pl. 13. and good, for he ought not 
co ſurcharge the Common. 


Lord, 


A. (old 5o Acres of Moor which lay common, <,.....,,. 


to B, yet every one of them ought to incloſe a- 

gain(t the other, and if the Cattel of the one go 

into the Land of the other, they (hall be diſtrain-- 
cd , damumage feaſant, 23 Eliz. Dyer 3724 pl. 10s 
For by the ſale the Lands are {cvcred. 
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Services 
and A- 
merc1a- 
ments. 


Husband 
and wife. 


Reverſion. 


Damwace 
fealant, 


Replevin. 
At what time a man may diſftrain. 


For Rent-ſcrvices he ſhall not diſtrain in the 
night, 11 Hen. 7.5. pl.8. 12 tdw. 3. Diſtreſs 
17. 10 Edw. ;.21. Coke g. part. 66. A. For the 
night is for reſt , and all things ought to be 
then in peace. 

After the Term ended no diſtreſs, 14 Hen. 4. 
31. For then the privity betwixt the Lcflor and 
the Leſſee is gone. B. h 

But 22 Hex.7.96. pl.5. byall, if a Leaſe for 
years beended, and the Lifſee kecps in, the Lef- 
for ſhall diftrain for the arrerages. For. that con- 
tinues the privity as it ſeems. ©. 

A Leaſe til] Mich. for one year, rendring rent 
at Mich. he cannot diftrain, becauſe the Leafe 
is ended at the inſtant, Dod. & Stud. 74. A. That 
is, at. the day, and the Law admits -not of 
Fractions of time. 

Husband Icafes the Wifes Lands, rendring Rent, 
th Wife dies without Ifſue, the Husband cannot 
diftrain, becaule the reverſion goes to the Heir, 
9 Hen.6.45. 28 Hen. 8. Dyer 28. pl. 191. And 
the rent go with the Revertion. 

A Leaſe for yeats, & grants the reverſion to B, 
yet if the Cattel of B comes upon the Land, A 
ſh4!l diltrain during the Term, 10 Edw. 4. 4. ta- 
men quere, becauſe he hath notÞing in the 
Land. 

For Dammage feaſant in the night, one may 
ciſtrain, and good enough, Coke 5. part. 66, A. 
Mackally's caſe. 11 Hey. 7. 5. pl.8. 12 Edw.3,. 
Ditltreſs 47. 10 Edw, 3.22. For clle it might -1 

; In1 - 


Replevin; 
miſchievous in reſpet of the dammages which 
might be done betore the 

A. enters upon a conditio 
the Cattcl of the Leſſee, da 
5 Eliz. Dyer 322, It ſeems he 
in upon a good Title. 


/ broken, and takes 
e feaſant, Duere. 
ay 3 for he comes 


A man may diſtrain dammage feaſant, although | 


- the owner make freſh ſuit, in reſpe&t of his ſatis- 
faction for the dammage done, 7 Hen.7. 1. pl. 
11. 11 Hen, 7.4. pl. 11, 10, Hen. 7. 21: Dodd. & 
Stud, 15. 6 contra. 


In what place a man may diſtrain. 


A man fined in a Leet , being one of the Dezi- 
ners, ſhall be difirained through all the juriſdici- 
on of the Lect, although that he be of another 
dezin , Coke 11. part. 45: A. 11 Hen, 4. 89. 
13 Hen, 4.9. For he may, it ſzems; be liable in both 
places: 

A man ſhall diftrain in any place within the 
precin& of the Court, 19 Edw.3z.2. Avowry 225. 
8 Rich.2, Avowry 194-47 Edw.3.pl.12. where the 
Amerciament is ſet , but not without 3 for there 
is no juriſdiction. 

For Amerciament in the Sheriffs Tourne he 
may dilirain throughout the County, 12 Hen. 4. 
24. pl. 17.13 Hen. 4. 9.8. Kich. 2, Avowry 194: 
becauſe all the County is within the juriſdiction 
of che Sheriffs turn; for ir js the County- Court. 

If a man had a Leet withirrhis Mannor, he can- 
not diftrain out of his Mannor, 4 Edw. 3 96. p1.26. 
For that is not within his juriſdiRtion. 

* a Tax by the Parliament, a difire6 may be 
A a 4 juftitied 


Leer, 


Tourne of 
the Sheriff 


For ataX 
by the 
Parliament 
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Herriot- 
{ervicc. 


Houſe. 


Eſtranger. 


Glcbc.. 


Leſlee. . 


Replevin: 
juſtified throvghout all the Village, 11 Hen. 4.2, 
18 Edw.3.11. pl. 39. upon which the Tax is 
ſet. This was accordivg to the old way ; butnow 
the Law is altercd. 

A Fiſhing lying within tenure, a man may di- 
ſtrain init, for it ſeems that the Soil paſſeth, 40 
Edw.3.45. as well as the water, viz. terra aqua 
cooperta. ©. For a Fiſhing ſeems but a Liberty or 
Priviledge. 

A man may ſeize his Herriot-ſervice in any place 
that he ſhall tind him, although not within his 
Fee ,, 6 Eapw. 3. 2c8. "pl. 3. For it is a perforal 
ſervice, and not local or hixt, 

The Lord may enter the Houſe of his Tenant 
todiſtrain if the Door be open, 38 Hex. 6.26 pl. 
4. But he cannot open the Door to do it. ©. 

If the Lord find the Houſe faſt with a Bar, and 
he break it open and diſirain, this is wrongfully 
done, 8 Edw. 2. Diltreſs 21. For a mans Houle is 
his Caſtle of defence. 

If the Bcaſts of a ſtranger eſcape into anothers 
Land, and the. Owner chaſes them out before, 
and the Lord comes and difirains them, here the 
Lord cannot diitrain them 3 yet it is other wiſe, if 
they go outs of their own accord, without chafing, 
11 Fien.7.4. pl. 11 Com.38.A. Plats caſe.2 Edw.q, 
G. B. Litileton, 33 Hen.6. 52, pl. 39. 34 Hen,s. 
18.B. For in the tormer caſe he may take notice of 
the Owner, but in the latter caſe he cannot. 

The Lord diſtrains the Cattel of the Patron 
within the Glebe belonging to the Advowlon, 33 
Fe#.6.35, Littleton. This is a good dilltrels held. 

A man cannot diſtrain for Rent but in the place 
leaſed, unl:fs the Leſſee grant a diltrel(s in other 
Land, 


Replevin. _ 377 


Land, 9 Hen.6.9. which he may well do by ſpe- 
cial agreement, 

The Lord diftrains in his Fee, the Tenant Lords Fee. 
chafes them out of his Fee, he may take them a- 
gain, .44 Edw. 3.20.p1. 18. for by the diſtreſs he 
had a propcrty. | | 

A Baily attaches a Horſe , whichis reſcued and Frefh uit. 
brought into another County , he ſhall make freſh 
ſuit, and take him again, 33 Hen. 6. 52. p1.39. 

33 Hen. 6.550, pl. 46. elfe not ; for the gaining 
him upon the freſh ſuit re-continues the Attach- 
ment. 

A diſtrains and puts them in the pound , the Pound. 
Owner takes them out, A may take them again 
in any place, 34 Hen. 6.18. pl.33. becauſe they 
were once in culiody of the Law , and he may 
place them there again wherever he finds them. 

If one put his Cattel in Land charged with a ,,._ 
Rent-charge, they ſhall be diſirained for the Rent- charge. 
charge , although they are neither Levant nor 
Couchant : otherwiſe, if they cfcape upon the 
Land, 15 Hen. 7.17- pl.13. for it ſhall be pre- 
ſumed he took notice of the Rent 3 but not fo 
where the Beaſts eſcape there, for that is againſt 
his will, and he could not help it. 

Buere by the 18 Edwe 2. Avowry 219. if the 
Cattel that eſcape ſhall not be diſtrained for dam- 
mage feaſant. It ſeems they ſball,in reſpect of the 
dammage to be recompenced, which come by his 
negligence. 

2 & 3 Marie Dyer 117. pl 73. Diſircfs for an ;,.. 
annual fum upon the River of Thames. 2. of Thames. 
what nature. 
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What Diſtreſt ſhall be ſold. 


Cotrt- A Diſtreſs taken in a Court-Leet ſhall be fold, 
Leeto although that a common p:rfon be Lord of the 
Leet, 3 FHen.7.4. pl.15. Fairſax, | 
Inmate. Diſtreſs taken by a Baily of a Lord of a Lect 
; for forfeiture of Inmates , and fold by force of a 

grant of the Steward in pature of a Scire facias, 
No. Lib. Intra 666. A. Sei, 14. 2. whether by 
the Common Law. 

FW A Diltreſs taken for a Fine touching High- 


ways ſhall be fold, per 18 Eliz.cap.10. 
Il hat (hall not be ſaid a Diſtreſs exceſſive. 


No Diſtscfs ſhall be aid exccffive for Homage, 
Exceſſive. ,2 Edw. 3-26.pl. 11. Belknap, 27. Aſfize pl. Fl. 
Coke 4. part. 8. B, Bevils cafes 28. Aſſize pl. 5. 
this is in reſpe& of the great conſequence of the 
thing diftrained for , and the catinels for the Te- 
nant to perform it. | 

So likewiſe for fealty,27.Afize,pl.51.28 Aſize, 
1. 50. Coke 4. part. 8. Bevils caſe, for the fame 
reaſon, and in reſpe& of the contempt done to 
the Lord. 

A man difirains. four Horſes and a Cart for two 
ſhillings rent; this is not exceſfive, becauſe they 
are tixcd to the Cart z otherwiſe, if not fixed : fo 
ot a told of Sheep,2o Edw.4.3, otherwiſe,if not 

in the fold. Qzere rationem differentie. It ſeems 
ro be, becaulc in the former cafes the intent of 
the party appears, but only to have his due, and 
not to take adyantage of the Diſtreſs: But = 
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Replevin. 


7 fin the latter , for then he might have diſtrained 
£7 one Horſe, or one Sheep. 


ECT ar ernem wth ron Ye 
9m 


1. The Barr, 2. Juſtifieation, 3. Connſance, 
| 4+ Avow:y, 


1 No Barr that the Plantiff is poſſeſſed of the 1, Barr. 
| Catte), Nat. br. 69. H. for he ought to have dam- 
mages for the wrongtul diſtraining of them. 
That he took them not, a good birr, Lib, Tntre. 
561.B.Se&.1. 565.C.Sed.1,2. 19 Edw. 3. Aid28. 
tor that diſzflirms the Replevin, viz. the ſuppoſal 
of the Writ. 
Claim of Property, 26 He#.8. 6.pl. 27. 31 
7 Hen.6.12, for then it was lawtul to take them as 
*J his own, 
3 This may not be by way of Avowry, 31 He. 
NY 6. 12, 
In Replevin of grain it is a good Barr to ſay. grain, 
it was his Wifes dum ſola, and that the Plaintiff 
ſurrendred it to her, 3o Edw.3.9.p1.3. tor by the 
marriage the interclt is his, 
When a man cannot have the thing for which ,, Juſtifi- 
he diſtrains, then he may juſtifie the cakirg in lieu cation. 
of the thing, and not avow to keep it till he have Difference 
the thing it ſelf, per Cariam, 19 Hen. 6. Tron 
11.83. 0n and an 
But 22 Edw 4.36.B, e contra, Coliow. ©. AvOWr 
If a man dilſttain for Scrvices, and the Tenant 
I dic, in Repleg. brought by the Executors, he ſhall 
2 jultihe, but not avow, 17 Edw. 3. Executors 106. 
FJ for he can make no title againſt them, but he may 
I jaltifhc che taking. 
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Replevin. 

Becauſe he cannot have a return for the ſame 
thing againſt the Exccutors, 22 Eaw.4. 36, B, 
Collow. 

If a man diftrain for Services, he may juſtific 
or avow at his EleQtion, 15 Edv. 4.29. 

In every caſe where he may avow, he may juſti- 
fie, for he hath done no wrong: ſed 10n C contra, 
5 Edw. 4.6. Toung; for he may have done no 
wrong, in taking, and yet may not be able to 
maintain an Avowry. 

A man may jullitie for Rent determined , but 
not avow, viz. for Rent arrear before it was de- 
cermined, Mich. 33 & 34 Eliz.. Com. Ban, God- 
dards caſe, becauſe he cannot make a Title, 


Tenant at ſufferance may ultihe a diſtreſs for 


dammage fealant, 4 Hen.7,3.p1. 6. for he hath a 
Title againſt a Stranger. 

One makes Conulance of the diſtreſs for dam- 
mage fcafart in the Frank-tenant of his Maſter, 
10 & 11 Eliz, Dyer 280. pl. 15. 21 Eliz. Dyer 
365. pl. 32. and good in the behalt of his Ma- 
ſer. 

Conuſance as Baily of 4, and that he took 
them dammage ſcaſant in the Land that his Ma- 
ftcr had for years, 2 & 3 Marie Dyer 117. pl.76, 
and good, 

Conulance as Baily to the Parſon of D, which 
claims a Rent by preſcription, and a Giltrc{s for 
it, and good, Lib.Intra. 557. Charge I. 

He cannot avow tor Rent determined, but may 
juſtitie, Mich. 33 & 34 Eliz. Com.Þan. Goddards 
caſe, anteaz, bccauſe his Title to the Rent is 

ONes 
, 1. Avowrics for Rent-fervices 31ec twofold , 
1, per 


Replevin, 
! 7. per Common Law; and 2. by Statute Law, 
© Coke 9. part. 134.B. Aſconghs caſe. - 

2, One may avow upon one, as upon his veray 

& Tenant by the manner, ſcil. when the Tenant 

E7 leaſed it for life, or made agift in Tail, the re- 

7 mainder over in Fee, 20 Hen.6.9.B. for he is 

] not bound to take notice of ſuch a leaſe or gift. 

* But then the Lord ought to ſhew this ſpecial 

| matter in his Avowry, 15 Edw. 4.12. A. Catesby, 

1 vide 4 Hen.6.14. pl. 11. Quere. 

J 3- Uponone as his Tenant by the manner, when 
the Lord hath but an eſtate in Tail, or a lefſer 
cltate in the Lord(hip, or when the Tenant hath 
a leſſer eſtate than Fee-limple ; for neither of theſe 
hinders him from being Tenant, 21 Hex. 6, 22, 
pl.2. 2 Hen 4.24. pl. 13. Haukeford, 

4. Upon the matter in the Land generally, as 
being within his tee and Signory , 38 Hen.6.23. 

fo 7 

: 5. Upon the Land by any Lord generally, per 
21 Hen. 8. cap.19. aSin Land within his Fee and 
Signory , without making Avowry upon any 
perſon certain, Coke 9. part. 136. Aſcoughs caſe 3 
tor the Avowry is in reſpeR of the Lands held, 
and not of the perſon. 


Who ſhall avow. 
An Adminiſtrator ſhall avow for Rent due in Admini- 
_ the life of the Inteftate, per 32 Hen. 8, for he ſtrator. 
J comes in the place of the Inteitate in reſpe& of 
intereſt. 

Husband and Wife in right of the wiſe, for Hushand 
Rent-ſerviccs due for Land heid of the wife, Lib. and Wife, 
Intra, 555. D. Sef,6, for the Husband hath the 

preſent 


He to 
whole uſe. 


Commo- 
ner. 


Replevin. 


preſent intereſt, and by his death the wifes intereſi 
returns. 

Or for Rent due to the wife afore Coverture, 
4 Hen. 6.13. for by the Coverture the Rent bc- 
longs to the husband. 

But one cannot make Conuſance as Baily to the F*? 
husband and wife, becauſe a Feme covert cannot #.? 
make a Baily, 13 Hen.4. Avowry 198. ©. how |: 
the Baily of Lands held by the husband in right F 
of the wite (hall avow ? It ſecms as Baily to the 
husband only, 

He to whoſe uſe before, 27 Hen. 8. cannot a- 
vow for dammage feſant in his own name, becauſe 
he hath nothing in the Land at Common Law, 
but occupation at ſufferance of . the Feoffees, 15 
Hen. 7.2, pl. 4. fol. 12. pl.23, fol.13. pl.1. Crooke 
17 Hen.7.41.pl.2. antea. 

But may juliitie in the names of the Feoffees, 
Crooke 17 Hen. 4. pl, 7. by their leave, as it 
ſcems. $ 
A Commoner may avow for dammage fcaſine, i jay 
Coke 9 part.112.B.24 Edw.3.42. pl.23. 40 Edw, © - ig 
3.23. 15 Hen.7.8. 13 Hen. 8.15.7 Edw.3.266, * of 
1. 39. Coke 8. part.78. B. Welds caſe, Crocke 17 } | 
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Hen. 7. 41.pl.2. antea, in reſpc& of his intcr- i g6 
lt. F the 
; Although he be Copyholder or Tenant for } 
years, Cake 9. part. 112. B. for he hath intzreii ll fex 
in the Common in reſpect of ſuch eſtate. b: 47 
And. needs not ſhew per quod amiſit communi- i ju 
am, for it (hall be intended ſor, No. Lib. Intr.573, & o 
D. Seti. 4. but vide Coke 9. part. 113. A. who i te 
ought to-ſhew it ; for in ſome caſes it muſt belo i mw, 


ſpecially pleaded, = 
| For, | 
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Replevin. 


For Rent reſerved by the Teſiator upon a Leaſe 
for years in the avowry by the Executor, he ſhall 
not be put to ſhew the Teſtament, 12 Kich,2.163. 
for the other may traverſe. that he is not Execu- 
tor, if it be ſos, 
An Executor may avow for Rent due in vita gxecuror. 
Teſtatoris, by the Statute of 32 Hen. 8. cap.37. 
If a Rent be granted to husband and wife , Woman. 
Arrearagcs incurr , the husband dies, the wife 
ſhall diftrain for the Arreariges, 29 Edw. 3. 40. 
p1.19. for the Rent is now due to her by Survi- 
yorlhip. : 
Gardein in Soccage may avow for dammage Gardein in 
feaſant in his own name, for he hath the Gover- S*<a8©- 
nance of the Land, Crooke 17 Hen. 7.4.6. B. Frow- 


ic, and fo the wrong is, as it were, done to him, 


and he is to account for the profits of the 

Land. 

A Parſon may ayow fora Rent-charge by pre- Parſon. 
ſcription, Lib. Intra. 557. B ſed. 1. Antea, 

The King having the protits of Land by Out- King. 
lawry ina perſonal ation, may avow tor the Rent, 

15 Hen. 7,2.pl, 4. for it bclongs to him in right 
of the outlawed perſon. | 

Tenant at will for dammage fcaſant, Lib. Intra. Tenantar 
561.B.Sef.y, 15 Hen. 7.2. pl. 4+ may avow for will. 
the dammage done to him. 

Tenant at ſufferance cannot avow for dammage Tenant at 
feaſant, for he can make no Title, Crooke 17 Hen. ſufferance. 
47.4, Butvide 4 Hen.7.3. pl.6. in Treſpaſs he 
juſtifies ſor dammage feaſant , and good ;, for he 
ought to have the profits,till he that hath right en- 
ter upon him, and the diſtreſs is to recover a- 
mends for the profits taken from him. . 

or 
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1.Amerci- 
ament. 


20 
Zo 


Corrody. 


Dammage 
feaſant, 


Replevin. 
For what tbings a man may avory. 


For an Amerciament in a Leet, No. Lib. Intra, 
572. A. ſef.2, Crooke 20 Hen.7.66.p1.8. 

In the Tourn of the Sheriff,28 Edw.3.95. 

In a Court Baron it was by cuſtome alledged, 
15 Eliz.Dyer 322. pl.23. Crookg 20 Hen, 7. 66, 
?1.8. for Amerciament for the Tenants not com- 
ing to the Court he may diſtrain, if it be aſlcſſed 
by Afﬀerrors, otherwiſe not, viz, the Lord. 

For a Corrody granted with a difircſs, if not 
paid, he may avow for a diſtreſs for it, 27 Edw.3. 
S1. pl.13. 

For dammage feaſant, Lib. Intra.55 4.D. Sed.z. 
556.4. Sei.7e, 559. A:Sed. 1,2. No, Lib. Intra. 
575-B. Sef.6. 577.C. Coke 8.part. $9. B. Frances 
caſe. Antea, 

If the Cattel be chaſed out of the Land before 
he diſtrain, he cannot avow the difireſs, Coke 9. 
part. 22, Avowry, 16 Edw. 4.10. 2 Edw. 3.2, 
Avowry 182, for they muli be taken in the ground 


_ or Land. 


A man pleads it is his Franktenant, and avows 
for dammage feaſant, and it was found that it was 
his Franktenant, and his wifes 3 the Judgment 
ſhall be againſt him, for both were ſeized, and fo 
the plea falſe, Triz. 38 Eliz. Com, Ban, Walker 
verſus Bonner, 

The Plaintiff ſhews that A was ſcized, and the 
Land deſcended to him, and that he was ſeized in 
Fee, and avows for dammage feaſant , and good, 
Trin. 9 Jac. Newton verſus Avſley ; for here is a 


good Titlederived. 


For 


Replevin. 


4 Hen.7. forfeited. 


For maintenance of Husbandry 3 Lib. Intra. 


575. D. Sed:1., 

For a Herriot cuſtome, No.Lib. 613. B. Sets 22. 

But he ought to ſhew the certainty of the Land 
holden, for to fay that he held two Tenements is 
not ſufficient ; but if he claims it of the Leflee 
for life, he ought to ſhew which Leaſe he holds by, 
21 Hen 7.7 9. pl.29.Crooke, 

For Relief, Lib. Intra.555.C. SeF.4.. | 

But, the Avowry (ball not be for the double 
rent, but only the quantity of the ſingle rent, 
16 Hen 7-4. pl. 

1. Fora Rent-charge, No: Lib. Intra. 585. A. 
Sect.7,8,9. by deed. 

2, For aRent-charge by preſcription, Lib, Tatra: 
557.B. Sed.1,& 2.C. 

3. For Rent-ſervicez but if he avow for two 
rents, where one- Rent-day is not come, the 
Avowry ſhall abate, for that only which is not 
come, Coke 8. part. 45. B. Godfreys caſe 3 but for 
the other it is good, becauſe due. 

1. For Fealty, Lib.Intra.555.C. Sed.4. 

2, For Homage, Lib.Intra.555.C.Sef.4. Coke 
4. part, 6, A,& B. Bevils caſe. 

For. Rent-ſervice, Lib.Intra.554.C. Seq.2.556. 
Se.8, 

But if it be to render one thing or other, as 
a Roſc, or a pair of Spurs, and (hew for what he 
avows, he ſhall avow accordingly. 

For BraGon lib.2. fol. 35. B. in hoc caſa tenens 
babet eleflionem, & unum ſolvends liberatur ab 
alters. 


Bb Foft 


Herriot: 


Relief; 


Rent: 


Seryices: 
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Anceſor. 


\ 


Feoffor. 


Fredcceſ(- 
ſor. 


Anceſtor. 


Diſſeilor, 


Infant. 


| Replevin. 
For Rent-ſervice, when the Cattel are chaſed 
out, Lib. Intr.557. A, Sef.1o. antea. 


Seifin in Avowry in whom it may be alledged. 


It may be alledged in the Anceſtor of the A- 
vowant, 34 Hen.6.21. 3 Edw. 2. Avowry 187. 
20 Hen.6,7. com.140.A. 16 Hen. 7.4. pl. 10. 2 
Eaw. 3.27-pl.4. becauſe he derives his Title from 
him. 

In the Father of the Feoffor, Lib.Iarra. 556.B. 
fed. 8. and fo the Feoffor had a good Title by 
preſumption. 

In the Predeceſſor good, 6 Edw. 3. 277. Com. 
96.4. under whom he claims. 


By woat bands Seiſin of the Rent or Services 
ſhall be alledged. 


By the Anceſtor of the Plaintiff, 34 Edw. 3. 
Avowry258. 34 Hen. 6. 8. who was poſlc fled of 
the Land. 

By a Diſſciſor,good, Coke 2.part, 67. A.Tookers 
caſe, Coke 6, part. 57. B. Bredimans caſe; for he 
was owner pro tempore. 

Unleſs it be by Covin, Coke 6. part. 58. A. Bre- 
dimans caſe, betwixt him and he that giltrains; 
for the Law proteQs not fraud. 

By the hands of an Infant, good, 34 Edw. 3. 
Diſcl.zimer 30. Coke 9. part. 33-B. Bucknals calc. 


Duere. 


Feoffor of In the Froffor of the Tenant , Cove. 95. 4. 
theTeyant Mantels caſe, for the Tenant derives under 


him. 


By. 


ſci 
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Replevin; 387 


By the hands of one Joyntenant only,ic is good, Joynt- 
 Coke2.part.67. A. Tookers caſe. m— 
[ Preſcription to have rent of a Village, Scifin by Refiants. 
the Retiants is good , becauſe all the Village is 
chargeable, 4 Hen.6.29,30. Coke. 6. part. 59.Bre- 
dimans calc. 

y By Tenant for years, not good , becauſe he Tenant. 
hath not an eſtate out of which fſcitin may be 

| $ained, Coke G6. part. 57. A. Bredimans caſe, in 
reſpeR of the feeblencls of it. 

By the hands of the Tenant for life, good, 
when the remainder is over to another , Coke 6. 
part. $8.4. Bredimans caſe ; for he hath a Free- 
hold. 

| By the hands of the Tenant by the Courtelie, 

not good to charge the Heir with a Herriot-ſer- 

vice, becauſe none may have his cſtate, 21 Hey. 7. 

84. p1.8. Crooke, nor derive a Title from him, ; 

for his eſtate' determines with his lic. | 

A Tenanttoa Lord makes a Feoffment, and + 
after notice to the Lord gives ſcifin to the Lord ; 
this is good , becauſe he remains Tenant to the 
Lord until notice be given, Coke 6. part. 58. A. 
Bredimans caſe; for the Lord cannot take notice 
of the Feoftment. 

By the hands of the Tenant, and needs not fay 
Tenant of the land, 34 Hez.6.8. tor it ſhall be ſo 
intended. 

By the hands of the Tenant peravail , good, 

Coke 6. part, 58. A. Bredimans caſe, or Under- 

tenant. | 

The Sheriff claims a rent by preſcription and 
ſcilin, 42 Edw. 3,4. 
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Replevin. 


Within what time ſeifin ought to be alledped, 


The Advowant-..is not bound to alledge ſein | 
within 40 years, but may alledge it generally, and | 
then the other may plead that he was not ſeiſed | x 
within 40 years, Coke 8, part. 65.4. Fofters caſe, © of 
9. part.36.A, Bucknalls caſe, 14 Eliz. Dyer 315, FT 


s pl. 10. and that will defiroy the ſeifin, if it be _ 
ſo. : 

When it i n0t requiſite to alledge Seifin, E Fr 

. , 4 ſua 

Avoury. In an Avowry for an amerciament it is not re- 3. 

quilite toalledge it, 11 Hen.4.89. 13 Hen.4.9. = 

In an Avowry for a Rcnt-charge, 44 Edw. 3. ©®: 

Avowry 75, Coke 8.part. 56. A. Foſters caſe, itis K A. 

i neceſſary 3 for if he were never fſeifed the rent 
{ iy was not executed. . z 

it In an Avowry for rent upon a feoffment by 'F ,, 


- deed Scitin is not neccAlary to bealledged, becauſe thi 


«the deed is the Titlc, and the commencement of 'F _. 
it appears by it, 2 Edw. 2, Avowry 185, Coke 8, | 7 
part. 65, A. Foſters caſe. , 
So for Rent or Scrvice upon a gift in Tail, or Fe 
other particular eſtate, Coke 8. part. 65.A. Foſters | : 
Cale, created by deed. a jd 
Ilhat Seifin ſhall be good. - © 

p 
T 34 


Sciſin of the ſup:riour Service is ſcifin of all 


Sauperiour. PE) | a | 
y inferiours, becauſe they are incident to it, Coke 4, 
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.part.s, Bevils cafe, and included as it were in it. 5 
. For Example, ſcitin of Eſcuage is ſcifin of oF _.. 
Homage, Coke 4. part, 8. : M ++ 
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Replevin. 


Scifin of Homage is ſeitlin of Fealty , Coke 4+ 
part.$, | 


Seilin of Homage is ſcifin of the Superiour or Inferiour. 


inferiour. 

For Example, feilin of Homage 1s ſeifin of 
Eſcuage the ſuperiour, 13 Edw. 4.5. and is (cifin 
of Relicf, the inferiour (crvice, 13 Edw.4.5. 

Seiſin of Fealty is ſciſin of all, becauſc he takes 
an Oath todo all, Coke 4. part. 8. A. Bevills cafe, 
44 Edw, 3.11. 8 Hen. 5.16, 


Seifin of Annual ſervice is ſciſin of every Ca- Annual. 


ſual ſervice,Coke 4. part.8,9. Bevills caſe, 20 Edw. 
3. Avowry 121. 76.B. Avowry 69, for the certain 
comprehends the incertain. 

Seiſin of rent is (citin of fealty, 29 Edw. 3.21, 
A. 3 Edw.2. Avowry 188. for fealty is incident 
unto it. 

Seifin of one Annual ſervice is not ſeifin of a- 
nother Annual ſervice, becauſe jt js the folly of 
the Lord that he did not obtain that which is 
annual, Coke 4. part. 9, A. Bevils caſe, 16 Eliz. 
Dyer 330. 2, \ 

Reſervation the former year one Roſe, and af- 
terwards 20 Fs. per a#num, the ſcilin of the one 
gives the ſcifin of the other, Coke 4. part. 9. Bevills 
cale ; for they depend one upon another,and hang 
together like tinks of a Chain. 

The Lord recovers dammage for Suit ; this is 


| 2 good ſeifin of the Suit, Coke 4. part. A. Bevills 


caſez for the dammage comes in room of the 
ſuit, and ſhew it was due. ; 

Note that a ſeifin in Law is ſufficient feilin 
within the Statute of 35 Hen.s. cap.2. 1. becaule 
the intent of the makers was to limit the time, 
Bb 3 and 
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Replevin. 


* and not to exclude any ſeilin that was at Common 


Ancient 
ſeyfin. 


Amends. 


Com NON. 


Law; 2. the words being (poſſcſſion c or ſcifin) in 
the disjundive, make an aQual ſeifin, which re- 
ferrs to the three former branches, "and ſeifty , 
this is either actual or in Law, which referrs to 
the fourth branch, Coke 4. 'part,x0.Bevils caſe. 

Meaſnalty extin& by purchaſe of the Tenant, 
the old ſeifin doth ſuffice for a Rent-ſeck , Coke 4 
part.9, A. 2 Edw.2. Extinguiſh 6, 

A Signory granted vpon condition which is 
broken the anagent ſeilin ſufficeth, for the diſtreſs 
is in lieu of the entry , Coke 4. part, 9.B. Bevilly 
caſe; for he cannot diftrain except he cnter. 


"wr to au Avorery. 


Tender of amends for dammage feaſant before 
diſtreſs, or impounding is good z but not aſter- 
ward, Coke 5 part 76, A. 8. part. 147. A. Dodl, 
& Stand. 112.B. Nat. br. 69. G. becauſe then the 
party is put to more loſs and trouble. 

If there be tender of amends after diſireſs,and 
afore impoundiog, the detainer is wrong{ul an4 
not the diſtreſs, Coke 8. part.147. A. Carpenters 
caſe. ©. for it ſeems the detaincr is not wrongful, 
except he tender amends as well for his trouble 
and cxpepces, 35 for the dammage done by the 
Cattel. 

The tender of amends to the Baily is not gcod, 
Coke 5. part.76 4. Pilkingtons caſe, 1 Hen.q.1g. 
pl. 17.. tor he hath not power to take it, for this 
belongs not to him as a Bally. 

A claims Common appurtcnant to ſuch a houſe 
pro emaibus averis magnis, and a verdidt given 
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| not done at all, 


Replevin. 391 


for him 3 and it was reſolved aſter verdict, that 

although he doth not ſay (ſ*i) it is good , 

2. alchongh he ſaid not Common - appurtenant, 

Paſch. 15. Jac. Ban. Regi, for both (hill be fo in- 

tended. Wa 
Diſclaimer is a good bar, Coke 9. part.34. Buck: PYClaiter 


nals caſe, 15 Rich, 2. Avowry 214. viz. that the 


party whodilirained did dilclaim. 

Avowry', becauſe A ſeiſcd jn ſee granted a Grapt by 
rent to the Avowant, for which he ditirains , the ms " 
other pleads that A was ſeiſed in t i; thisis not 
good, if he travcrſe not the ſeilin in fee, 11 Eliz. 

Dyer 280. pl. 16. for he might be (ciſed alſoin 
fee in remainder, 

Out of his fee is a good Barr, an1 every Stran+ Out of his 
ger to the Avowry ſhall plead it, Coke 9. part.20. Fee. 
Ai34. 15 Kicb, 2. Avowry for then the party 
cannot ditirain there, 

Note, Feodum dum homagium, & ſervitium, & Note. 
#01 tenementum in dominico, Bracon lib.2.fol.46. 

B. & I ſuppoſe the meaning is, that there is tee, 
whercſoever homage or (:rvices arc due. 

It one avow, the 'other need not ſay he took 


- them in the high Street, but is put to his Action 


upon the Statute, 11 Rich 2. Avorwry 87. which 
hinders the taking of ſuch diſtreſſes. 

In an Avowry for an Amerciament affcred in Injuis ſus 
Court Baron de injuria ſua propria,is a good barr, p:opria. 
for the Cuſtome is traverſed by that plea, Mich, 

13 Jac. Com.Ban. Baker & Baxky. 

The Plaintiff ſays, that the D-fendant ought Ought to 
to have incloſed, and did not do it ſufficicently ; pF orgy 
vide the pleadings, 22:Eliz. Dyer 355. pl. 32. and ©000 
that which is not ſufficiently done is, as it jt were 
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Nothing 
in,arrear. 


Releaſe, 


* Seiſin. 


Not leiſed, 


Replevin. 


Conuſance for dammage feaſznt, the other ſaid 
that they are Coparcenerss this is good, 10& 
11 Eliz, Dyer 280. pl. 15. for ' he is ſeized per 
my & per tout in all the Land, and therefore can- 
not be a Treſpaſler. 

Nothing in arrear a gocd barr; but no Stran- 
ger ſhall plead it, Coke 9. part.20.4, viz. upon a 
diſtreſs for rent or ſervices. 

A releaſe of Actions perſonals and reals plead- 
ed in barr of the Avowry for a corrody granted 
with a diſirsfs, a good barr, 27 Edw.3. 81. 
?/. 13. for the dilircfs is in the nature oft an A- 
dion. 

When the Lord varies from the truth of tie 
quantity of his ſervices by reaſon of ſeifin, there 
the Defendant cannot traverſe the feiſm , Cokeg. 
part.33. A. Com. 94.B. Mantels cafe, for the vari- 
ance deſtroys not the ſeifin. 

But if they differ of the quantity by reaſon of 
ſeifin had, there the ſeifin is traverſable , Coke 

9. part.33. A. Bucknals caſe, Com.94.B. Mantels 
cale, 18 Edw.2, Avowry 217. for the ſcilin is the 
chief thing in queſtion. 

Not ſcifſed generally is a good barr, for by this 
he ſhall have no remedy of 'the Lord , Coke 9. 
part.34.B. Bucknals caſe, 22 Hen.6.3. A 3o Hen. 
6. Avowry 15. but he ſhall only retaia the di- 
ſtreſs. ©. for he ſhall have dammages. 

But if the Lord avow and alledge ſcilin by the 
hands of the Plaintiff or other perſon, the Plain- 
tiff ſhall ay, never ſeiſcd by his hands, Coke 9. 
part. 35.4. Bucknals caſe, 22 Hen. 6. 3. A. and 
this is a good barr , for here | is 'a good iflue ten- 


dered. 
The 


ne ig ev th © © +, 


x Xwwis A% a 
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Replevin. 


The ſeifin is not traverſable , 'but for that only 


for which the Avowry is made, Coke 9 part.35.A, 


Bucknals cafe, 26 Hen,8.1. pl. 1. unlets ſeifin be 
alledged of a ſuperiour ſervice, as if tenure he 
alledged per Homage, fealty, and rent, and the 
* and fcilin is alledged in al}, 
_ the ſeifia of the rent is only traverſable, Coke g., 
part. 34. A. becauſe the Avowry is only for & 


Avowry is for rent 


renf. 


But if it be of Homage, Fealty, Rent, and E(- 


cuage, and the Avowry is for Homage , and he 
alledgeth ſcifin in all, there the ſcilin of Eſcuage 
is 'traverſable, becauſe this is fcilin of all, Coke 


9. Sri gh.l "Bucknals caſe, 21 Edw. 3.52. 13 
3. Avowry 193. 19 Edv. 2. Avowry 224. 


16 Eid II. pl.11. for Eſcuage includes all the 


reſt. 


Tenure by Homage, Fealty, or Eſcuage , or 
Suit of Court and other ſervices, and ſeitin is 


alledged of all, he may traverſe the ſeifin of 


Homage and Eſcuage, 2 Edw.3. 21.p1.4. becauſe 


they igclude the refi. 


Not fciſed within 40 years is a good barr, 3 


Hen, 8. cap. 2, Coke 9. part. 36, Bucknals caſe, 
14 Eliz, Dyer 315. pl.to1. forit isnot likely, if 
he had any right, there would have been no ſeitin 


in ſo long time. 


But he that pleads this, ought firſt to confeſs a 
tenure, to the intent that the Lord may have a 
Writ of Cuſtomes and Services, 15 Ricb:2. Avow- 
ry214. Cekeg. part.34.B. Bucknals caſe. It ſeems 
the pleading ſo-doth impliedly confeſs a tenure, or 


at leaſt doth not deny it. 


But 


2 Not ſeiſed 


within 40 
cars. 
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Replevin. 

But this is no plea in an Avowry for rent upon 
2 grant or reſcrvation by deed, becauſe the deed 
makes the Titl:, Coke 8. part. 65. A, Foſters caſe, 
and not th« ſcilin, 

Or upona gift in Tail , becauſe the commence- 
ment of the Eſtate is within the time of mgmo- 
Ty, Coke 8. part. 64. A. Foſters caſe, 4. part. 11. 
A, Bevills cafe. | 

Or if it be for caſual ſervices, as homage, fealty, 
or to go to war, becauſe perchance it may not 
happen within 4.0 years, Coke 4. part. 10.11. Be- 
bills cafe, and fo there could be no ſeifin of it. 

So if the Lord releaſe to the Tenant fo long as 
A hath heirs of his body, becauſe 4 may have 
heirs a long time after, Coke 4. part.11.A.Bevils 
caſe. 

So if Land be conveyed to a Major and Com- 


 monality, which was held by homage and fealcy, 


which conveys this over; this is no plea, becauſe 
the Major and Commonalty cannot do homage or 
ſealty, Coke 4. part. 11. A. Bevills cafe ; for that 
muſt be done by one fingle perſon, and not by a 
body politick conſiſting of mulcitudes. 

Note, 1. The Iſſuc in tail (hall avoid ſeifin by 
the hands of the Tenant in tail, Coke 9. part. 34. 
A. Bucknalls caſe, 34 Edw.3. Avowry 131. for he 
comes in by the Donor. 

But this is intended when the Tenant of the 
Lord makes a gift in Tail, the remainder in Fee 3 
for the Tenant in tail ſhall himſelf avoid the en- 
croachment and ſcitin made between by the Do- 
nor, becauſe he ought to ſhew the commencement 
of the reſervation, Coxze 8. part.65.A.Foſters cale, 
1. part.1o08, Lofields caſe. 

2, SUC- 
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Replevin. 


2. Succeſſor of a Biſhop ſhall avoid ſcifin be- 
tween by the hands of the predeceſſor , Ccke 9. 
part. 34-4. for the predecefſars a ſhall not bind 
him. 

*,3. Veray Tenant of the land,if: he have deed 
and (h<w the contrary, Coke 9.part.34.4. 10 Hen. 
' 7.11. Nat. br. 163.C. 12 Hen. 6,5. 4 Edw. 2. 
Arqvry 201 , 202. ſhall avoid ſeilin. 

4- Encroachment of ſeifin is not material, 
where is no tenure, Coke 9. part. 34.B, Bucknalls 
cafe; for the tenure is the ground of the ſeifin, 

5. Sach ſcifin ſhall be avoided, becauſe it was 
by coercion of diſtreſs, Cake 9. part.34. B. Buck- 
zalls caſe, 12 Þdw. 4.7. pl. 18. $ Hen.6.18.pl.1, 
47 Edw. 3. 4 pl. 8. and not voluntarily rendred, 
it - in the nature of a thing obtained by Durecſs. 

. If rent bepayable at one day in a year, and 
the nd encroacheth ſcilin upon two days of the 
year 5 this being involuntary, yet (hall be avoided 
in an Avowry for this, that they agree in the 
Anrual ſum, Coke 9. part. 34. B. Bucknalls cafe, 
vide 21 Edwv. 4.64. * 36, & fol. 84-pl. 39:and the 
time is only in queſtion,and the Lord is not lefſen- 
ed inthe renr. | 
 Inan Avowry the ſeilin is traverſable, and not 
the tenure, Crooxe 13 Hen, 7.31. B. for without 
ſciſin the Avowry is not iſſuable. 

1+ When the Lord varies in avowing of the 
yerity of the quantity of the ſervices by colour 
of ſcifin, the tenure ſhall be traverſed , Coke 9. 
part.33-A. Bucknals caſe, 10 Hen. 7. 11. Mea I. 
Com 94. Mantels caſe , Crooke 13 Hen.7.31. B, 
viz, he may ſay, that he holds not by fo much 
rent, or {0 many (crvices. 

Put 
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Replevin. 

But then the Tenant ought to confeſs the Te- 
nure in part, for he needs not traverſe all the 
tenure, as to fay that he holds not of him; 
but he may diſclaim or piead out of This fee, 
Coke 9. part. 35. A. Buckuals caſe, 10 Hens. 6, 
7. pl. 20. 37 Hen.6.2F. pl.13. 15. Rich,2, Avow- 
ry214. as to part, 

But note 11 Hen.4.10. pl. 22. the Tenant ſaid, 
that the Avowant did give the Lordſhip to A in 
fail, the remainder to B in tail, and that A died 
without iflue, B yet living 3 there he necds not 
ſuffer a Diſclaimer, or plead our of his fee, but 
there fol. 7. pl. 40. he had judgment of the A- 
vowry, and admitted good. 

2. When they agree ia the quantity of the 
Services, and vary inthe quantity of the Land; 
there the Plaintiff may traverſe abſque boc, that 
he held modo & forma , or ſay that hc held one 
Acre only, Coke 9. part. 35. B. Buckaals caſe, 
20 Hen.6.20, & 21. 

And {o one may avow ſeverally where it is a 
joynt Tenure, or to the contrary, Coke 9. part.35. 
B. Bucknsls caſe, 9 Hen. 6.26. pl. 24. 2 Edw. 3, 
34. pl.19. 

Bur if he vary in the quantity of the Land 
and of the Services, he may not confe(s the Te- 
nure according to the verity of the caſe, but may 
traverſe mode & forma, or lay he held one only, 
Coke 9. part. 35. A,& B. Buckaals caſe,5 Hen 5.4. 

3. When one dittrains for fcalty, rent, and uit 
of Court, and alledges ſcilin in all, and avows for 
rent, the Tenant may confeſs that he held by 
fealty and rent, and plead as fo the rent nothing 
arrear, without that that he held by fealty» m 

| an 
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Replevin. 
and ſuit, #::do & forma, as is alledged, and good , 

and it upon Ifſue joyned it be found , that he 

held by fealty and rent, and not ſuit,2!though that 

the Avowry be for rent , yet inſomuch that the 
tenure alledged by the Avuwant was traverſed 

and found againfi him, Judgment ſhall be given 

” againſithe Avowant, for in vain ſhall he make 

” this traverſable, and yet that he ſhould have the 

| return when it is founs igainſt him, Coke g. pare. 

$ 35, © 36. Bucknals caſe; | 
Tender of Homage ought to be to the perſon Tender. 
1 of the Lord, abicunque fuerit infra reguum pro- 


X pter reverentiam, Bracton lib.2 fol.80, A, quere. 
1 for this may be prejudicial to the Tenant, 
: Judgment. 


8 Tf the Plaintiff counts upon a Detainer, and 
: the Defer;dJant appcars and makes default, the 


: other ſhall have Judgment for dammages and 
4 coſis, and alſo for the value of the Catte], Net. 
: br.69.L. No. Lib. Tatra. 610. C, S:6&.20. for by 
2 the default he confeſſeth the tort.. 


1. The Defendant ſaid that the place is ancient retorno has 
demeſy, &c.- if the iſſue be found for him the bendo Null 
Plaintiff ſhall not have a return, 21 Edw.3.7. 

I. 18. 
F 2, If one juſtifies for Services and makes no 
Avowry, he ſhall not have a return, although it 
be found for him, 15 Edw. 4. 29. 5 Edw.4. 6, 
34 Hen. 6. Avowry :47. for there is difference be- 
| twwixt Avowing and Juſtifying z Avowing ſup- 
5 poſcth tenure, but Juſtifying doth not. 
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Replevin. 

If one make a Conuſance 3s Bailiff, he ſhall 
have a return, No. Lib. Intra. 591.4. ſedg. viz, 
for his Maſter. 

3. ThePlaintiff ina Recaption dies, the Lord 
ſhall have return, if another Writ be purchaſcd, 
1t Hen.6. 14. pl.3. ©. 

If the Plaintiff be Nonſuited, the other ſhall 
have a return, Lib. Iatra. 570. D. ſed. 1,2. 11 
Eliz. Dyer 280. pl. 14.*35 Hen. 6. 47. pl. 12. 
17 Hen.$. br. ſecond Deliverance 15. 22 Hen. 7. 
92. pl. 7. Croke; and this, although the other 
do make no Avowry, 16 Hen. 6. return of Cat- 
tel 7. 2 Hen. 5.6. for the Nonſuit confeſſeth the 
— well taken, and fo the Avowry is need- 
leſs 

But otherways he may abate the Writ, by 
pleading 9 Hen. 6.4. pl. 10. 11 Hen.6.5.B. Dan- 
by, 35 Hen, 6.40.pl. 1. 

But if the Count abate, or if he count not of 
the place of the taking , yet he ſhall not have a 
teturn before an Avowry, 35 Her. 6. 40. 
pl. n. becauſe that is but for want of good 
pleading, and he may have juſt cauſe. of com- 
plaint, notwithſtanding for ought that appears to 
the Court. | 

The ſ:cond Deliverance, he ſhall not have it 
without Avowry , per Newton, 16 Hen, 6. rc- 
turn of -Cattel 1. for it is grounded upon a Ticle 
ſhewn. 

The Defendant cannot claini a property in Re- 
pleg. to havea return, becauſe he ought co claim 
at the time of the Repleg. ſued, 31 Hev, 6. 12. 
M1 I, and now it is too late. "_ 

c 


4 


Replevim: 


The Plaint is rcmoved, anw it abates for default 
of the Sirname ,* there was, a return awarded 
without an Avowry, 27 Hen. 6. 3. pl. 35. for 
here is no right party complained of. 

Repleg. againſt C and D, © pleads he took 
them nor, D juſtifies in right of C', and found 
for him 3 yet he ſhall not have a return, 22 Hex. 
6.52. pl. 27. becauſe he juſtifies in the right of 
another, who diſclaims the dilireſs. 

The Defendant pleads property in another,and 
found fo ; there he ſhall have a return without 
an Avowry, for the Plaintiff had deliverance 
without- cauſe, 39 Hen. 6. 35. pl. 47. Priſott, be- 
cauſc the Cattel belonged to another. 

One avows for rent at two days, one whereof 
is not come, the Plaintiff is Nonſuited there 
ſball be a return in reſp«& of the rent due for 
one day, becauſe he is not meerly an Acor, per 
4 Juſtices againſt three. 

Bur Newton ſaid, he ought to have ſeveral A- 
vowries. 

At the Common Law a return irrepleviſable 


was but when it was found againſt the Plaintiff, Retu 


by an iſſue tried, 36 Her. 6, 8. pl.24. Babbington, 
for then the matt<t was fully tried. 


Is 

rn if- 
repleviſa- 
ble, 1. At 
mon _ 
If the Dctendant doth not anſwer to the A- Law. 2.Ar 


vowry, there the Cattel ſhall be irrepleviſable, the Stare 


Lib, Intra. 571. A. ſed. 4. for he thereby con- 12%: 


{{f{cth thedittreſs lawtul. 

Return irrepleviſable aſter Yeſtm. 2. cap. 2. is 
but upona Nonſuit in ſecond Deliverance, 2 Her. 
4-23. pl. 9, Lib. Intra. 571.4. ſei.g, 5. 

Upon a Nonſuit in Repleg. it ſhall not be, 
24 Edw. 3.33. pl.22. if it be not after verdict, 
14 Flex. 
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Replevin. 


14 Hen.7.6. pl.14. for he may have juſt cauſe of 
complaint though he be Nonfuit z but by the ver- 
did it appears he had nor. | 

Tf the Plaintiff be Nonſuited in a Replevin, 
and after in a ſecond deliverance, there ſhall be&a 
return irrepleviſable before Avowry 3 but quere, 
it he ſhall have dammages before Avowry, 10 
Elez,. Dyer 280, pl. 14. Itſeems he ſhall, for this 
double Nonfuit admits the taking lawful. 

If che Plaintiff be Nonſuited when the Jury 
comes again and gives their verdiq, yet there 
ſhall not bea return irrepleviſable, 34 Hen. 6. 5. 


pl.14. 14 Hen. 7.6. pl. 14. for it may be he hath 


better evidence, which he then failed of. | 
The Plaintiff in Repleg. makes default at the 

Nif: priw , they (hall not be irrepleviſable , be- 

cauſe it is out of the Law, 3 Hen. 6.8. pl.24. 


The Plaintiff in a Repleg. is Nonſuited , anda . 


return awarded, the Kjng demiſfes, - the pledges 
being warned come not; quere,if the return {hal! 
be irrepleviſable, 1 Edw.7. pl.13. 

Or upon a Return awarded in ſecond delive- 
rance, 2 Hen.q.23.pl.g9. 2. 

Or upona judgment againſt the Plaintiff upon 
a Demurrer, 2 Hen. 4.23. pl-9.14 Hen. 7.6.pl.14. 
2, & 3 Marie, Dyer 118. pl. 77- / 

Upon a Demurrer upon a plea to the Writ, and 
judgment for the Defendant , they ſhall not be 
Irrepleviſable, 34 Hen.6. 37. B. br. Repleg. 6. for 
that is not upon the merits of the cauſe. 

Or upon iſſue tried, 2 Hen. 23. pl. 9. the 
Defendant in a Repleg. pleads to the Writ , and 
foun1 by the Jury ſo, there ſhall be a return ir- 


r:plcviſable z the contrary upon a D<:murrer up- 
on 


Replevin, 
on a Writ or Conceſſion, 34 Hen.6.37. B. br. Re- 
pleg.6. fora verdid is of a higher account thati 
a Demurrer or Conceflion. = — 
If the Plaintiff upon a ſecond Deliverance ſuf- 
fer theplea to be diſcontinued , there jt (hall be 
irreplevifable, 17 Hen. br. ſecond Deliverance 3 
for the Court will not be troubled with Suirs to 
no purpoſe, 


P 


Note,that at this day dammmages are given where Da 


the Plaintiff is Nenſuited, or found agaioſt him, 
or otherwiſe barred in Conuſance, Avowry, or 
Juſtification, for Rents, Culſtomes, or Services, 
per 7 Hen. 8. cap.4. com, $24 B. Crokers caſe, 14 
Marie Dyer 141. pl.46. 19 Hen. 8.11.pl.7. 

And for dammage feaſant,per 21 Hen.8.cap.19; 
2, & 3 Marie, Dyer 118. pl. 77. 4 Marie, Dy.r 
141. pl.46. 

But if it be for an Efiray he ſhall not have dams 
mages, becauſe the Statute extends. not to its 
Paſch, 34 Eliz: Ban, Regis, Rot. 292. and being 
penal, it ſhall not be expounded by cquity. 

But at the Common Law the Avowant ſhall 
not recover dammages, 35 Hen. 6. pl. 12. for it 
was thought enough for him to have return of 
the diſtreſs. | 

If one have a return irrepleviſable upona None 
ſuit in ſecond deliverance, it is doubted whether 
he ſhall have dammages before Avowry, t1 E1:s, 
Dyer 280. pl.14:. It ſeems he ſhall, becauſe there 
heeds no Avowry. 2uere tamen , tor it appears 
fot to the Court, that he had caule to difirain; 
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Treſpaſs is either by 
Common Law, upon the doing of wrong t 


Lo 


Siuiſ> 7-5 7 


| Duotuplex, 


þ ba -« 
2. Court. © 


'». Plaintiff. 
-3: Defendant. 


_ * 4+, Thing, 
= 5. Writ. 
*'6, Procels. - | Corpo- 
'7.New Affignment. | *a© 
- "8: Barr: ' 


9. Judgment. 
ID. Execution. 
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+ Inheritance 


Ho 
pl 


—r_ 


| ip ——— 


NATE 


— _ 


1 
| 


h 


porat? 


RESPA SS." 


"Caſtle, 


| 


| Houſe. 
Mill. 


Columbary. 
Toft. 
Garden. 
Land. 
Meadow. 


$ Paſture, 


Wood. 
Park. 
Forreſt. 
Chaſe. 
Pond. 
Tithes. 


Ll recs. 


C 


| 


| 


| 


< 


J 


| 


gm 


Village; 

Way. ; 
Common. 
Fiſhing. 
Warren. 
Game of Swang- 
Tall. 

Waife, 

Stray. 

Bona felonnm. 
Fair or Market, 


:Frank-foldage: 


KeturnaÞrevium, 


Treſj pals 


| 
'Fk 
| 


| 


is cithcr « 


by 


Ms 
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Common Law, upon the doing of wrong to 


A. 


p— — — punn=nna—s A. 


Perſonal 


Treſpaſs. 


Cc2 


F$S0n. 
Daughter. 
Neece. 
Ward, 
Woman. 
Servant. 
Prentice, 
Tenants. 
Priſoner. 
_ Captive. 
CAbdaGa. 
| Capta & fugata. 
Capta fugata & impar- 
cata, 
Capta & interfefa, 
Diſftricta. 
Fugata. 
Imparcata. 


< 

[= | 

| Interfeca, 
L 


OH 


5N 

S 
L.- 
- 


Percuſſa. 
Tonſa. 


A 


CArreſtata. 
| Capta & arreſiata, 
! Capta & aſportats. 
Combuſta. 
| Conſumpta, 
Depaſta, 
| "A Q Diſtricia, 
| 5 |] Extrada, 
& | Extraia & afportata, 
41 Falcata & afportata, 
Frafta. 
Impedita. 
Submerſa. 
' \Sacciſg & aſportata, 


Treſpaſs. 


| __ "Menace, 
$-- W- Siege. 
ge? _—_ the , Aſſault, 
S 1 doing of | Battery. 
- wrong to } Wounding, _ Fine. 
S | the Body, - , Impriſonment-\ Acquittance, 


Statute. 
_Impriſonment C Obligation. 
till they make )Find Pledges, 
Releaſe, 
Oath. 
Againſt a Goaler for putting 
Irons upon one. 


© Marlebridge, cap. 2. For diftraining to come to 

his Leet. 

Cap.4. Averia ad loca incognita fugata de com. 
in com. Weſtm.1. cap.16.1 & 2 Mar, cap.12. 
exccſHve diltrels. | 

Cap.5. Diſtreſs, extra fadum, Weſtm. 1.cap.16. 

In via Regia. 

Bi In com. ſtrato. 

"| 


Treſpaſs is either by 


jo ene wanna, Uh Wong Enron cone anc ' ” 


Statute Law, 


Cap.28. For a Succeſſor,of a thing taken in the 
time of his Predeceſior. 

< Weftm.1.cap. 17. Diliccſs by a Baily not ſworn. 

21 Edw. 1, De malefaGoribus in parcis & viva- my 

ris.&c, 0 

4 Edwe. 3. Cap 6, For Execcutors De bonis aſpor- 

| 


—_ 
2 an Aa a 


tatia in vita Teftatoris. ; 
5 Rich.2.cap. 7+ Entrie ubi nox datur per Le- ; 
gem. 
$ Ken.6.cap.9., Forcible entry. 
1 & 2 Marie, For ſcvcring a Diſtreſs taken at f 


one time. 
Treſpals, 


Treſpaſs. | 495 
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Treſpaſs, . 


In what Court Treſpaſs lies. 


N the County Court ; but then it ſhall not ſay County 
vi & armis, Nat.br.85.G. neither againſt the ©ourt- 
peace, becauſe the Sheriff cannot determine it, 
Regiſt. 92. 4. for that Court is not to meddle 
with criminal matters. | 

Note, Regift. orig. 111. B, Treſpaſs vi & armis, Note. 
ſhall not be ſued in any Court but the Kings, or | 
before his Juſtices, if otherways a Swperſedeas 
ſhall be awarded, Coke 8. part, 120. A. tor he is 
the proper Judge of ſuch mattexs, as the chicf 
conſervator of the Peace. 

In the Marſhilley, if the party be of the Hou- Marſhal- 
ſhold, Treſpaſs lizs ; but then it ſhall fay vi & ar- (ey: 
mis, for battery or carrying away of goods, and 
no other cauſes, Coke 10. part. 72.4. which in- 
deed are rather civil than criminal cauſcs. 

For it ſhall not be Quare clauſum fregit, Coke 
. 10,part,76.A. which isof a highcr nature, and 
may concern title of Land. 

It lies in Chancery for one priviledged there, Chancery. 
Regiſt.orig.104.A. No.Lib. Intra. 678.B, ſed. 20. 
in reſpe& of his attendance requirzd there. 

And there ſball be an Aliz,&c. Regif. 104, 4. 

It lies in Com.B2u. or Ban,Regis, Nat.br, $6.G, Com. Bay. 
far theſe are high Courts of Record, Regis. 
| CE 3 If 


 g0b 


Ancient 


Demean, 


Note- 


Treſpaſs. 
If Treſpaſs be brought in the Court of the 
King, where the reality ſhall come, in. debate, An» 
cient Demean is a good plex, becauſe the Title 
ought to be tried there , Coke F. part. 105. as in 
treſpaſs for Trees, where the Defendant claims 
Franktenement in the land where the Trees 
grew, 6 Hen.4..1, pl. 6. otherwiſe it is no plea, 
46 Edw.3.1.pl.2. becauſe the Action is perſonal, 
which may be any where ſued. ) + | 
In Treſpaſs for a Pigeon-houſe with-Pigeans, 
it is no plea, 47 Edw. 3. 22.pl. 54. viz. Ancient. 
demefn, becauſe the Action is chiefly in reſpec of 
the Pigeons. "7; | 
Soin Treſpaſs upon the Caſe, 5 Rich. 2. cap. 7. 
becauſe dammages ate only to be; recovered, 21 
Edw. 4.3. 2 Hen. 7.17. pl.1. 47 Edw. 3.22. pl. 
54- 46 Edw.3.1..pl. 2. whichare perſonal. 
And note, none may plead this,' but the Ter- 
' tenant of the Land in Ancient dem«fn, 2 Hen.7,, 
17. pl. 1. and that in reſp<& of /his-{crvice to be 
done to the Lord there. 
Treſpaſs in the FivePorts, the Writ is, Diledo 
& fideli ſizo W. Conftabular. Caſtri ſui de D. & 
Cruſtodi quinque Portuum ſuor. ſalutem. Mandamus 
wbis quod Audita querela A. de quadam tranſgr. 
eidem A. per B, qui eſt de libertate- Portuum pre- 
dif. illat. ut dicitur, auditiſque bine & inde ea- 
rum rationibus,, eidem A. facias exhjberi- celeris 
Juſtitie complementum, prout de jure &: ſecundum 
legem , & conſuetudinem. portunm predid. fuerit 
faciend, we'clanior ad 'nos inde perveniat iteratus, 
e. | 


Who 


Treſpaſs. 
Who ſpall bave Treſhaſs 


Note, that he that taketh only the profit of 
the ſoil of anothers Land, ſhall not have a Tre(: 
paſs Dnare clauſum fregit, 15 Hen. 7. 14 Hey 8. 
becauſe he hath no intereſt in the ſoil. 

He that hath certain Acres of land annuatin, 
ſhall have Treſpaſs, for he hath a;term in thoſe 
Acres of land. 

An Adminiſtrator ſhall have Treſpaſs for goods Admini- 
of the Inteſtates taken out of _ the poſſeſſion, of ſtrator. 
the Adminiſtrator, Regiſt. orig. 94, A. 22 Edmw: 4+ 
120. pl. 32. the Count, Lib.Tntra.649.D.Sed.1.. 
for he hath a property in them, ratiove Admini- 
ſtrationi, 

An Adminiſtrator ſhall have' Treſpaſs for goods 
taken out of the poſſcfſion of the Inteltate,, in 
reſpect of his intereſt in them, Nat. br. 92. A; 

14 Hen. 7. 13. Tremaile, the Count, Lib. Int7a. 
640. A. Sea.1. 

An Executor ſhall have it, per the Stat. of 4 px<cytor. 
Edw. 3 .cap.6, and the Statute of 31 Edw.3 gives 
the ſame remedy to an Admijniſtrator ; but this 
is by the equity of the Statute, 4 Edw, 3. cap. 7. 

Crooks 24 Hen.7.101.B. pl. 2. 

An Adminiſtrator ſhall have an Action of aqmini- 
Treſpats before the Adminiliration committed ſirator. 
to him 3 but not againſt him that juſtifies under 
the Ordinary, for he was Adminiſtrator pro 
tempore, 18 Hen.6.22. pf 7. 36 Hen. 6. 8.4 Priſot, 
Regiſter Original 103.B. thatis, for goods taken 
before the Adminiſtration pranted. 

| ) 


CCcs But 
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Alien, 


Husband 
0g ite, 


Trefpaſs, 

But if the Adminiſtration be committed by 
word to A, who ſells goods to B, 'and dies, and 
the Adminiſtration is committed toC; gquere, if 
C ſhall haye Treſpaſs for the goods ſold : It ſeems 
Tt, for 4 had authority, as it ſeems, toſell. 

An alien Friend ſhall have all Actions perfo- 
nals, 4 Hen. 8. Dyer pl. $. Coke 7, part, 17. 4. 
ratione commorantig by the Law of Nations, which 
the Common Law maintains. | 

But an alien Enemy ſhall have no Action, 6 
Hen. 8. Dyer 2. pl.8. Cokg 7 part. 17.4. 14 Hen. 
8.4 for it is not reaſon, that he that wiſhes il! 
fo the Nation where he lives, ſhould have the pro- 
teRion of their Laws. 

Husband and wife Executrix to B joyn in 
Treſpaſs for taking the Goods during coverture 
27 Edw.4.5. per Littleton, and good, in reſpeR o 
the Husbands intereſt in right of his wife, viz, in 
taking her goods, 

In a Treſpaſs done to the wife fole, who takes 
a Husband, they ſhall have Treſpaſs in both their 


' names, Nat.br. 87H. Regiſt. orig. 95, A. for the 


dammages do concern the Husband,z2 1 Hen.6.30. 
2). 16. Lib.Iatr.6.50, C. Sed. 3. and the Count 
ſhall be bona & catalle of the wife, 7 Hen. 7. 2. 


vide 14 Eliz. Dyer 305. pl- 59. the Count, Lib, 


Intra.650.C.Sef.z. 

Husband ard wife may joyn in Freſpaſs for the 
beating of the wife, 46 Edw.3.3. pl. 5. 22 Aſize 
60, & $7. Regiſt. 105 B, Lib.Intra.612 ,& 668, 


C. $8. 4. for he is damnified by it, as well as his 


Wite, 2is. by loſing bis laboyr and ſociety. 
So 


3 


a AA As © ans To 


Yreſpoſs. 

So for impriſonment of the Wife, Coke. 5. part 
$9. A. Foſters caſe, for the ſame xcaſon. 

But if they joyn for battery of. both, this a- 

bates for the battery of the Husband, 9 Edw. 4. 
54- 3 Edw. 3. brev. 737. For the battery of the 
Husband is not the battery of the Wiſe 3 and fo 
as to that, ſhe hath no cauſe of Action, 
And if they brought a Treſpaſs for beating and 
taking away of Goods during the coverture, the 
Writ ſhall ſay de b9xis of the Husband 3 for the 
Wiſe cannot have a property during the coverture, 
Regiſt. orig. 105. B, 

And if the Husband and Wife are beaten, they 
ſhall have ſeveral Actions, Regift. srig. ros. in the 
Note,quia tranſgreſſio perſonalis ought to be brought 
only by the perſon injured. 

Treſpaſs quare domum ſnam fregit & maremium 
inde aſportavit, &c. being the houſe of the Wile, 
Is good by the Husband alone, becauſe he may pull 
it down and (cl! it, 43 Edw.3.16.pl. 15 & fol. 
26. pl. 6. D. It ſeems ſo, becauſe he cannot be 
ſucd for it during the coverture. 

So for entring and chaſing and carrying a- 
way. of the Decr in a Park, although the Wife 
had a Jaint Eftate with her Husband , yet it is 
* om—_ thing in the Husband , 43 Edw.3. 8. 

*2Z+ ; 
So for Deeds concerning the Land of the Wife, 
8 Hen. 5. g. pl.13.For Deeds are Chattels, though 
they concern the Realty. 

So in treſpaſs upon the Statute of 5 Richard 2. 
cap. 7. becauſe he only ſhall have dammages, 38 
Hen. 6.3.pl.g. 4. Edw.4.13. if he recover. 

So for taking away of his Wife and his Goods, 
us. ; Nat. 


| Nota, 


Chaplain ' 
of a Chap. 


He that 
hathnot 
ſoil. 


Treſpaſs® 
Nat. br. 89. O. 14 Hen. 6.2. pl. 11. 6 Edw.;, 
208. pl. 2. 43 Eadw.3. 23. pl. 15: 44 Aſize pl. 
I3. Regiſt. orig. 97. A. tr this is given by Weſtm, 
I. cap. 12. & Weſtm. 2. cap. 34. It ſeems this 
Statute was but in affirmance of the common 
Law. | 

© uando.breve fertur ab aliquibu ad liberum te- 
nementum annexis fiat in nomine amborum , ſed 
ſi fit de rebus libero tenementa #04 aunexis in no- 
mine viri tantum , ſed fi fit de domo fradia fit in 
aomine amborum, ſed alii Clerici dicunt quod fiat 
in nomine viri tantum, Regiſt. orig. 108. B. This 
is when treſpaſs is brought concerning Houſe and 
Lands of the Wife being covert. 

Vide tamen in nomine amborum de clauſy fraito 
& bona, &c. Lib. iutra. 640. B. ſed. 4. & fol, 
662. D. ſed. 21 Rich. 2. brev. 933. 9. 

The-King collates, and the Sheriff puts. him 
in who is collated, he ſhall have treſpaſs, Nat. 
br. 37. D. if the Treſpaſs be done after- he be 
put in. | h 

A Commoner (hall not have Treſpaſs for any 
thing in the Land, viz. the foil of a Common, 
4 Fen, 7.3. 15 Hen. 7. 13.:p1. 1. & fol. 12. pt. 
23. For he hath oaly an intereſt in the Herbage, 

. tamsn, 

A lets L3ad to B., for to ow, and A to have 
the Miety of the Corn, yet B cannot have treſ- 
pals Yuzxreclauſum fregit againſt him for. walt 
ing of che Corn, for he hath intereſt in the. whole 
Crop, Hil. 3o .Eliz. Hee: verſus Oakley. 
And although this: was not pleaded in abatement, 
yet the ſpzcial matter bing found, the Plaifitiff 


ſhall not have julgmzat, becauſe it appears ” 
We 


Treſpaſs. 


the Court they cannot bedisjoined to have an acti- 
on in ſuch form. For they are upon the matter 
Joint-tenants of the Land. 

He to whofe uſe, ſhall not have Treſpaſs in. He to 
his own name, but in the name of the Feoffees, whole uſe, 
Crooke 17 Hen. 7. 41. pl. 2. For the Eſtate in 
Law is in them. | 

A Copy-holder ſhall have treſpaſs for thebreak- SEEING 
ing bis Cloſe, and cutting his Trees, 2 Hey. 8. 4. © 
12. Coke 4. part. 21. B, No. Lb, intra; 644. C. 
ſed. 3. the pleadings. For he hath an intereſt in 
both to ſome purpoſes. 

He ſhall have it againſt the Lord {; 20 Edw: 3. 

SO. Coke 4 4. part. 22, A, For the Lord in this. 

reſpe& is in no better condition than a ſtran- 

gEr _ 
Diſſeiſee ſhall have Treſpaſs for the mean pro- Diſtellce, 
fits, and all other things after his re-entry , Coke 

II. part. 51. A. Liffords caſe. '3 Hen. 4. 13. pl. 

Ig. Gaſcoigne, 37 H. 6.7. pl. 13, but' not bee 

fore, becauſe then he had no intereſt i in the Land, 

but a barc right. 

- But before his entry , he ſhall not hive Tref. 
paſs, 32 Hen. 6.' 32. A. 38 Hen. 6. 28. A. For- 
reſcue, viz. againlt one that entred before he 
was diſſciled. ©. 

Unleſs in cafe of neciflity, as Tenart for the 
Life of another iz diſſcized , and he for whoſe 
life he hath it, dies, or Tenant for years is outed, 
and the years expire, they ſhall have Treſpaſs a- 
fore the entry, and recover the mearyprofits, #38 
Hes. 6. 28. B. Where there is a neceflity;” the Law 
_ doth give way to uſual things rathez: than. there 
ſhould be a failure of Juſtice. F 

n 
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Executor- 


Treſpaſs. 


An Executor ſhall have Treſpaſs for Goods 
taken out of the poſſeſſion of the Teſtator, Na. 
Br. 87. E. Regiſt. 98. A. in reſpeQ of his intercſt 
by his Executorſhip. 

And the Writ ſhall not fay ad grave damnum 
neque in retardationem executionis teftamenti , Re- 
gift. orig. 98. A. the Count, Lib. intra. 640. 
A. ſed. 2. 

But this was given by the Stat. of 4 Edw. 3. 
cap. 6. 14 Hen.7. 13. 

And at this day an Executor of an Exccutor 
ſhall have ſach an Action, Regiſt. 98. A. the rule 
there 5 it ſeems upon the equity of the former 
Statute. 

But he ſhould not have had it before, 25 Edw. 
3. viz. at the Common Law. cap. 5. Com. 290. 
A. Chapmans caſe. 

But an Executor ſhall not have ſuch Action 
De clauſo fratis, 11 Hen. 4. 3. pl. 8. 4 Edw. 4. 
$. A. Cateſby. viz.-in vita Teftatoris z for this 
is not within the Statute. ; | 

Neque de. Arboribus ſuctiſis tempore Teſt atoris, 
18 Edw. 4. 16. A. Pigott. Nor this, and ſo both 


are left at the Common Law. 


An Excecutor ſhall not have Treſpaſs before 
probate of the Will, unleſs it be for a thing taken 
out of his own poſlcfſion, Com. 281, 2. ratic- 
nem differentie. | h | 

Qae Executor ſhall have Treſpaſs for a thing 
taken out of his poſſeſſion, with his companion, 
42 Edw. 3. 26. pl. 12. 2 Rich. 2, Exccutor 75. 
For Executors are but as one perſon in Law, or 


he may briag it alone. 
But 


Treſpaſs. 


But the 19 Hen. 6. 65. to the contrary. ©. 

Executor ſhall have Treſpaſs de bonis Teftatoris 
aſportatis in cuſtidia ſua exten. Regiſt. orig, 94. 
A. 2 Hen. 7. 15. 6 Edw. 4. 1. and good; for 
they are aceounted the Teftators , though to be 
diſpoſed of by the Executor in performance of the 

Will, | 
MA, takes Adminiſtration of the Goods of B, 
C proves a Will, by which he was made Exe- 
cutor » and brought Treſpaſs againſt 4 for the 
Goods, it lies, although the Adminiſtration was 
not repealed 3 for the Adminiſtration was void 
from the beginning , Mich. 12. Fac. Ban, Regis, 
Fiſher & Toung. becauſe there was a Will made. 

An Executor ſhall have Treſpaſs againſt the 
Lefſor which outs him, during the Term, Regiſt. 
orig. 102, B, if he have a Leaſe parol. 2; if by 
Deeds, whether he ought not to bring an Aion 
of Recovery. 

If the Leſſor outs the Executor of the Leſſee, 
- the Writ (hall be Sxmmon. per bonos ſummonit, 
&c. but if he outs him, and takes the Goods of 
the Leſſor within the Land , the Writ ſhall be 
pone per vad. &c. Regiſt. orig. 102. B. in the Note, 
and this is in reſpe&t of the dammages he is toan- 
{wer for taking the Goods, 


Treſpaſs lieth by a Goaler againſt one that takes Goaler. 


a-prifoner from him 3 for the Gaoler is liable for 
the perſon 3 but a good bar that he is not Goaler, 
becauſe it is the ground of the Action, 4 Edw. 


4. 6: pl. 7. & fol. 44. ph. «lt. 


Church-wardens ſhall have Treſpaſs for the church. 


Goods of the Church taken in their time, or in wardens, 


the time of their Predecefſors > Nat, br. 91. K. 
8 Edw, 


2 


Treſpaſs. 
$ Edw. 4.6.pl.5, 12 Hen. 7.27. pl. 7. 11 Hey, 
4.12. 8 Hen. 5.4. 37 Hen. 6. 30. 10 Hen. 7, g, 
ple 5. For they arc intrulied with them to the ute 
of the Pariſhioners. _ ; 

But- they ſhall count ad damnum parochians- 
rum, 8 Edw. 4. 6. pl. 12 Hen.7.27. pl. 7. For 
the Goods are the Pariſhioners, and the Church- 
warden is intercſicd in their right, and is account- 
able unto them. 

But a good'plca that he is not Churchwarden, 
4 Edw, 4. 7, 4. For that deſtroys the ſuppoſal 
of the Writ. | 

But 19 Hen. 6. 66. ſays; that it is not good 
for Goods in the time of their Predeceſſors. Q. 
yet the Law ſeems to be otherwiſe, elſe the pa- 
riſhioners might be damnifed, 

Treſpaſs for making a Grant of Rent in fee ta- 
ken to the uſe of the Parochians , Lb. intra. 7. 


Every Anceſtor male or female ,. ſhall have 
Treſpaſs tor raviſhing of his or her Heir appa- 
rent againſt a ſiranger, but not againſt the Gar- 
dcin in Chivalry, unleſs.the Father only, Coke. 3. 
part.38. B. Ratcliffe caſe, - Nat. br. 143. R. 30. 
Edw. 6. pl. 7.6 fol. 16. pl. 19. Regiſt. orig. 98, 
B.& 99. A. and the Mother 5 for the education 
of-the Heir doth properly bclong to the Father 
and Mother. 

A man ſhall have Treſpaſs for his Son anl 
Heir, Daughter and Heir taken away , Nat. br. 
08. H. 29 Aſize 35. 21 Hen.6. 14. pl. 29. 12 
Hen. 4.16. pl. 9g. 3 Edw. 4.12. B. Danby. For 
it is an injury to the Parents io loſe the comfort 
97 the Child, eſpecially the cldcſt. _ 

n 


Treſpaſs. 


And this of what age ſocver his Son be, 32 
Edw. 3. Gard. 32. though the dammage may be 
greater or leſs in regard of the Age. 


A Grantee of Herbage of Land ſhall haye Tref- Grantee. 


paſs, quare clauſum fregit for the Graſs, but not 
for the other profits of the Land, as Fruit-trees, 
and the like, 11 Eliz. Dyer. 285 pl. 40. 3 Hen. 
16.13. A. 5, Hen, 7. 10. B, For he hath no- 
thing but the Herbage granted unto him. 


The Heir ſhall have Treſpaſs for taking of a Heir. 


Deed concerning Land to him deſcended, and it 
is good, although he doth not ſay, ſcriptum ſuum, 
becauſe of neceſſity it muſt belong to him, 1 Edw. 
3.18, pl. 11. For it goes along with the inheri-. 
tance. 

But not againſt an Executor that taketh a Box 
with Deeds. 1. Becauſe the Box appertaineth 
to him. 2. He had not knowledge what was in 
the Box. 3. The Heir hath other remedy a- 
gainſt him, ſcilicet a Detinue, 43 Edw. 3.24. pl. 
3+ becauſe the Box and Deeds come to him in a 
lawful way, though he cannot juſlifie the detain- 
ing. | 

But it lies againſtan Executor for taking away 
a Furnace fixed, or Fatts fixed to the Free-hold, 
or. Pales fafined, Windows, Doors, Evidences 
looſe, 21, Hex. 7. 26. pl. 4. becauſe they all be» 
long to the Free-hold as part of it. 

It lics for ail Heir againſt an Executor for ta- 
king Fiſhes out of a Pond, - Mich. 36 Eliz. Bax, 
. Regis. Rot, 25. Parlett verſus Gray. Crooke 118 
pl. 60. For they belong to the ſoil, viz.. the Land 
covered with "Water which makes the Pond, 


So 


LL 


#6 


Treſpaſs. 


So for Dcer or Pigeons , vide Afize 27. pl. 
29. but not tame Þcer or tame Pigeons 3 the one 
is as it were an Inheritance, the other a Chattel, 

The Lefſor excepts the Trees, he ſhall have 
Treſpaſs quare clauſum fregit, 14 Hen. 8.1. 28 
Hen. $. Dyer. 19. pl. 48. 46 Edvy. 3. 22. pl. 3, 
Coke 8. part. 63. A. Swaynes cale. againſt the 
Leſſor, if he cut them down. 

A Leffor at Will ſhall not have Treſpaſs, al- 
though he determines his Will , until he enters , 
Crooke 3, Hen, $, 163. pl. 4. For before he hath 
no Title. 

A enters upon Tenant at Will, and ſubverts 
the ſoil, he ſhall have one Action, and the Lef- 
for another, 19 Hey. 6. 45. pl. 94. fo of a Copy- 
holder and Lord, 2 Hen, 4. 12. Coke 4. part. 31. 
A. For as they are both damnihed, fo it is reafon 
they ſhould both have recompence. 

Leſſee cuts Trees to the intent to repair, the 
Leſſor takes them, the Leſſee ſhall have Tref- 


+ paſs, 44 Edw. 3. 44. for the dammage done him 


in cauſing him to loſe his labour in cutting of 
them, 

A firanpger cuts Trees , the Leſſee ſhall have 
Treſpaſs, and (hall recover treble dammages; DoF, 
& Stud. 34: A. 23 Hen. 8. Br. waſt. 138. 44 
Hen. 8. 26, becaule the Lefſor- ſhall recover ſo 
much of the-Lefſce inreſpe& of the Waſte. 

But if the Leſſor dies, the Lefſce ſhall reco- 
ver but ſingle dammages, 44 Edw. 3. 26. Crooke 
3 Hen. 8. 163. pl. 4, bccauſe no more ſhall be re- 
covered againtt him by the Heirs 

1. If tt e Servant be beat, che Maſter ſhall have 
Treſpaſs, Nat: br, 91: I, Regiſt, orig, _ 

Hs 


Treſpaſs. 
$ Hen. 6,28. 19 Hen. 6. 35. pl. 73- although 
he be but a ſervant at will, 21 He#. 6.9. 4. New- 
tor, vide11 Hen. 4. 2.2. Fox the beating of the 
Servant isa dammage to the Maſter, and the Ser- 
vant may alſo have this Action. 
2. For taking away his Apprentice, Nat. br. 
91. 1, 8 Hex.6,28. 21 Hen.6.31. pt, 15, where- 
by he loſeth his ſervice. | 
3. The Lord of a Villain ſhall have Treſpaſs, 
22 Hen. 6.30.32. for taking away his Villain, 
or beating him, as it ſeems. 
The Ordinary ſhall have it for a thing taken Ordinary, 
out of his poſſeſſion, Nat. br. 91. M.18 Hen. 6. 
23. 7 Hen, 4. 18. pl. 22. 11 Hen.7. 12.17 Edw. 
2. brev. $22, as Ordinary, for he hatha kind of 
property in it. But not for a thing which was 
not in his poſſeſſion, Nat. br. 92. A. Coke 9. part 
39. A. Henſloes caſe, 7 Hen. 4.18. pl. 22. For 
the Law takes no notice of his right without a 
poſſeſſion. 
A Parſon ſhall have Treſpaſs for Tithes taken Parſon, 
after ſeverance of the 9 parts , 10 Hey. 4. 2. pl, 
2. Gaſcoign, 21 Hen. 7. 27. pl. 5. before any 
ſeiſure, becauſe itis certain by the ſeverance what 
was his, and the Law caſts the poſſeifion and pro- 
. Perty upon him, Com. 281, A. Foxes caſe. 
But not of a Mortuary before ſeiſure, Com.28r. 
A. 10. Hen. 4.1. but thereis buta bare cuttoma« 
iy right. _. 
A Parſon or Vicar ſhall have. Treſpaſs for the 
Walls or Glaſs of the Church, or Graſs or Trecg 
in the Church-yard, &c. or Glebe-Land, 11 
Hen, 4. 12. pl. 25. 8 Hen, 6.9. pl. 20. 1 Hex, 
6.4. B, Danby. ay Church belongs 
© 


Proteged] 
perſon. 


Poſleſſor. 


Treſpaſs. 


to the Pariſhioners, and the Chancel to the Par- 
ſon, yet the free- hold of the Church is in the 
Parſon. 

Parſon imparſonee (hall have Treſpaſs again 
any that is admitted and induced into the faid 
Church, if he intermeddle with the Glebe or 
Tythes,Com. 50o. B. 38 Hen. 6. 24. 39 Hen.6,21, 
&-27. becauſe they belong unto him. 

He that hath a proteQtion Royal , ſhall have 
Treſpaſs againſi him that takes his Goods, Na. br, 
92. B. though if not protected, he might take 
them 3. ſor during the protection, he is noOt to be 
moleſted, and fo hath wrong done him. 

If one hath the poſſcflion of a thing, he ſhall 
maintain an Action againſt him that hath no right, 
Com. 546. A, whether his poſſeſſion be lawful os 
not, 

But note, that upon a poſſcſſion in Law only 
he ſhall not have Treſpaſs, 22 Hen. 6. 49. 5- 
but it muſt be an actual poſſeſſion, for that is vi- 
fible and notorious, and the other is not fo, but 


may be diſputable. 


But if A gives Goods to B, B ſhall have Tref- 
paſs before poſſe (hon, for he hath the property 
in Law in them, 2 Edw. 4. 25. per 2 Fuſtices, 
Coke 3. part, 26, 27. Butler & Baker. and pro- 
perty in Law is made thcn a poſicfhon in 
LOW. 

Ina Treſpaſs brought it was found by office, 
that another was Tenant, and that it eſcheated 
to the King, this ſhall abate the Writ as to the 
things upon the Land, Com. 488. B. Nichols cafe, 
& 546. A. 19 Edw.4. 2. pl. 5. becauſe the Land 
was the Kings, -and not the Plaintiffs. s 

c 


Treſpaſs. 

He that enters upon the poſſeſſion of the King, 
ſhall not gain poſſcſſhon, therefore he fhall noc 
have Treſpaſs, Com. 546. A. Paramors calc. 2 
Hen. 4. 7. pl: 2g. For nothing can paſs out of 
the Crown but by matter of Record. 

Or upon a Farmer of the King, 2 Hex. 4. 7. 
pi. 29. For he is in upon the Kings right, and 
the prejudice done unto him, is dane unto the 
King immediately. 

But againſt him that outs the Farmer, the 
King ſhall have Treſpaſs, Com. 546. 4. Para- 
mors caſe. 2. whether the Farmer may not alſo 
have Treſpab. 


The King ſhall have Treſpaſs, Nat. Br. go, & King: 


Regiſt. orig. 99. A. | 

And inthis caſe the party cannot make fine, 
becauſe the dammages are to the King himſelf , 
to Hen. 4. 3. pl.7. and the fine ſhall be inclu- 
ded in the dammages. ©. tamen. For it ſeems 
he ſhall make fine. 

But for Treſpaſs in the Kings Lands there uſes 
to be an information in the Exchequer, Nat. br. 
90. I, This is not by way of Englith Bill, but on 
the Pleas fide. Q. if it may not bs by' an En- 
gliſh Bill, 

And in fach caſe the judgment is, that the par 
ty ſhall be removed and put out of poflc{ſion, al- 
though that it be but a perſonal Suic, and the re- 
moval ſhall be by Writ formed: in the cafe, di- 
re&ed to the Sheriff. Com. 561. B. This Judg- 
ment is by way of Decree 3 ergo on the Plcas 
fide. | j 
But the King may have a Treſpaſs quart claw- 
ſum fregit, Nat. br. $O«s I. if he will. : 

Dd 3 The 
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Queen. The Queen ſhall have Treſpaſs without the 
King, Nat: Br. 101. for Landsbelonging to her 
Revenue, and ſhe is not in the nature of another 

necafine. Feme covert. 

Recuſancy ſhall be pleaded indiſability to ſue an 
Action of Treſpaſs for as many Hereditaments as 
are not ſeiſed into the Kings hands, 3 Fac. cap. 5. 
For ſuch as are ſeiſed concern not the Recu. 
ſant, 

- Biſhop. A Biſbop ſhall not have an Action of Treſ- 
paſs for a Treſpaſs made in a vacancy of the 
Biſhoprick, 39 Edw. 3. 12. pl. 18. 18 Edw.2. 
Treſpaſs 237. For that could not concern him, 
but the Guardian of the Spiritualties, as it 
ſeems, 

Vide tamen Regiſt. 101. A Writ formed in ſuch 
caſe for the ſucceeding Biſhop. Ergo. Q. 

Maſter of A Maſter of an Hoſpital ſhall have an Action 

an Hoſpi- of Treſpaſs for a thing done in the time of his 

, Predeccſor 3 for the dammage redounds to the 
Houſe,Nat. br.89.G. Regiſt.orig. 196. B. the Writ 
there, And by the ſame reaſon why may not the 
Biſhop for a Treſpaſs done in the Vacancy ? 

Tenant = Tenant at Will ſhall have Treſpaſs againſt « 

". Stranger, 19 Heg. 6. 45. pl. 94. 12 Edw. 4.8, 
pl.20. 35 Hen. 6.5. pl. 7. For he hatha Title 
againſt him, 

For entring his Cloſe , and burning his Hay, 
35 Hen. 6.5. pl. 7+ 

Copy-hol> Copy-holder ſhall have Treſpaſs, Coke 4. 

EcTs part. 31. A. 2 Hen. 4.12.pl. 49. Coke, 4. part. 
4. 21. B, & 23. B. and this before his admiſſon, 
per deſcent 3 tor his admiſſion is but a Ceremony, 


yct cſſcntial to his Eſtate. 
Tcnints 


Treſpaſs. 


Tenants in Common join in Treſpaſs touching Tenant, in 
their Tenancies, Littleton, ſet, 315. 18 Hen 6, <ommon.., 


5- 14 Hen. 6:9. pl. 38. i2 Hen. 6. 4. pl. 11. 45 
Edw. 3. 13. 5 Hen. 4.1. 14 Hen. 4.31. 43 Edw. 
3-24. pl.3. 22 Hen.6. 12. in reſpe& of their 
cogfimon and undivided intereſts. 

But if one dies, the other (hall have an ARion 
for all the Treſpaſs, 43 Edw, 3. 24. pl. 3. For 


It ſurvives with the Land. 


They ought to join in Treſpaſs, 5 Rich. 2. cap. 
7. 34 Hen. 6.32. pl. 16. 4 Edw.4.18. 21 Hen. 
7. 22. becauſe it concerns them both in common 
and undividedly. 

Note , For battery they ſhall not join, Reg. 
orig. 105. B. For that is a diltin& Treſpaſs; for 
the beating of one is not the beating of the 
other, 

A had Male Swanz, B Female, which having 
young ones, for the young ones they ſhall join, 
if they be taken away, becauſe they are Tenants 
in Common, Coke. 7. part. 17. A. 2 Rich, 3.15, 
16, of the Swans and the young ones, 


One Tenanant in common ſhall not have Tre(- 
paſs de bonis aſportatis , agiinſt his companion 
that takes them, Lib. Intra. 653. B. ſed. 3. be- 
cauſe he hath an intereſt in them. 


Tenant for anothers Life is diſſciſed , he for Tenant 
whoſe life he held dies, Tenant for anathers Life for ano- 


ſhall have Treſpaſs without re-entry, becauſe the 
Ac of God ſhall not prejudice him, 19 He. 6. 
28.B. Aſcough. Goke 5. part. 41. Kniets caſe. 


Dd 3 Tenant 
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Tenant at Tenant at fufferance (hall not have Treſpaſs 
lufferance. Crook, 17 Hen, 7. 47. A. for the ſeeblenels an 

uncertainty of his Efiate, / 

Outlawed: Tf a man be outlawed or attainted id Treſpaſs 
or Felony, and pardoned, he ſhall have Treſpaſs 
for Treſpaſs done to his perſon before the pardon, 
29 Aſize pl, 63, No, Lib. intra. 248, A. 30 Edw. 
3. 4+ pl. 18, For by the pardon he is made refu 
#n exuria, and reſtored tothe priviledge of the Law 
ab initio, 

But for other Treſpaſs, quere. 5 Edw.3. 170, 
yig. concerning his Goods or Lands in reſpeCt of - 
the forfeiture, 

But before a Scire facias be brought upon the 
pardon , he cannot without doubt, becauſe the 
pardon was conditional, 23 Edw. 3. 55 pl. 7. Q. 


Againſt whom Treſpaſs lier. 


Adminl- Adminifirator takes the Goods, B proves a 
firator- yyjll » by which he was made Executor, and 
brought Treſpals, and it lies, although the Ad- 
iniſtration were never repealed ; for the Admi- 
/ niſtration was void ab initio, and the Adminiſira- 
/ tor a Treſpaſſer, Mich, 12. Fac. Ban, Regis, Fiſher 
& Toung, | DE 

Agrece- | A makes a Treſpaſs, B agrees to it afterwards, 
ment. \ and ayows the doing of it; yet & is no Treſ- 
| Paſſer, 9 Edw3. 35. pl. 17, For the confenting 
1s a matter ex poſt fafo, and cannot make hima 
Treſpaſſer ah initio, is Eo. 
Alien. Treſpaſs lies againſt an Alien, Digett. br. 72. 
ati A.For an Alien is ſubje& to the Laws of the Land, 

as much as concerns the peace and quict of jt. 


>» 


Treſpaſs. 


A perſon attainted ſhall be ſued in Treſpaſs, Attaimed 
Mich. 38, & 39 Eliz. Com.Ban. Baniſter & Truſſel, P<r{0n 


No, Lib. intra. 248.4, For he ſhall not take'advan- 
tage of his own wrong, to plead it in bar to the 
prcjudice of another. 


An Infant makes a Letter of Attorney to A, Attorney. 


to take Livery and Seiſin for him, A takes it, 
the Infant ſhall not have Treſpaſs againſi A, be- 
cauſe it is for his advantage to take the Livery 
for him, 21 He#.6. 31. B. Aſcue, 


Treſpaſs De muliere abduTJa cum bonis viri, &c. yygyand 
lies againſt Husband and Wife, becauſe the Wife and wife. 


may aſſent at the time to the Raviſhment, and 
alſo to the carrying away of the Goods, 43 Edw. 
3- pl. 15. 44. Aſize 13. and this Aﬀent makes 
her a joint Treſpaſſer with her Husband. 

Treſpaſs againſt Husband and Wife, the Wife 
is taken by Capias, but not the Husband 3 Dod- 
deridgeand Haughton Juſtices ſaid , that if the 
Declaration be againſt the Wife alone, it is not 
good, and if there be no Declaration, the Wife 
ſball be at large 3 but afterwards Dodderidge ſaid , 
a Declaration ſhall be put in againſi the Husband 
and Wife, and the Wife appearing, ſhall be com- 
mitted to priſonz to which Crooke agreed: yet 
quere what was done in it, Mich. 15 Jac. Ban, 
Regis: Aſhwel againſt Opſhard and his Wife; if 
no Bail be put in for her : $9 hath it been ſince 
held by Rolle Chicf Juſtice. 

If the Woman beat another , the Husband 
muſt be named in the Writ , Regift. orig. 105, 
B. Lib. intra. 612. 4. ſed. 11, fox he muſk an- 
{wer for his Wifes behaviour. 
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Comman- Treſpaſs lies againſt him that commands ano- 
der. ther to do a Treſpaſs, Dofi. & Stud, 19. A. ta- 
meu quere. Forit ſeems otherwile. | 
Body po- Itlies againſt a Maſter of an Hoſpital and his 
prick. Brethren, Regiſt. orig. 105. B. For they are one 
body in Law, and fo it is but one Treſpaſs done 
by them all. 
Deanand Tt lies againſt a Dean and Chapter, 32 Hen. 6. 
Chapter. 8. pl. x3. for the ſame reaſon. 
Mayor & It lies againſt a Mayor and Communalty, 2za- 
Commu. re vi &+ armis, 38 Edw. 3. 18. 8 Hen. 6. 1. 9 
nalty. FHen.6. 36. 20 Hen. 6. 9g. 15 Edw.q.2. 4 
Hen. 7. 13« 32 Hen. 6. 10. for the fame 
cauſe. | | 
 Butno Capias lies againſt them, becauſe they 
cannot appear all in perſon; for this would 
make confulion, 45 Edw. 3.2 & 3. 22 Aſſize 
67. 21 Edw, 3.59.pl. 1. But they mult appear 
by an Attorney for them all. : 
Piſſeifors  Diſſciſee ſhall have Treſpaſs againſt his Difſet- 
+ for before his entry, for the former entry upon 
his Difſcilin, 32 Hen. 6.32. 38 Hen, 6. 28. A, 
Forteſcue. | 7 TE 
But after his entry he fhall have Trefpaſ? a- 
gainſt the Difſeiſor for all the mean profits taken 
during the Diſſeitin, Coke 11. part. 51. A. Lif- 
Fords caſe, 3 Hen, 4.13. pl. 18. Gaſcoigne. 37 
Hen. 6.7. pl. 12. © 7, es 
© But ſhall not have Treſpaſs againſt the Diſſei- 
for of the Difſcifor, for then the laſt Diffeiſor 
ſhould be twice charged, Coke 11. part. 51. once 
by the 'firſt Difſeiſ6r, and a ſecond timie by the 
Diſſciſee, which is unreaſonable. 


wW WG 


TH 


Treſpaſs. 425 
Neither againſt the Feoffee or Feoffor of the 
former Diſſeiſor, 34 Hens 6. 3o. pl. 14. 13 
Hen.7. 15. Coke 11. part. 51. for the ſame 
reaſon. Liffords caſe, 2 Edw. 4. 18. pl. 12. 
per 2 Juſtices, Crooke 12 Hex. 7. 1. pl. 2. 
But againſt a Co-adjutor: of a Diſſciſor it 
lies, 21 Edw.4. 5, & 19. for he is as the Diſſei- 
for himſelf. | 
Tt lies againſt an Infant, Digeſt. br. 72. ©. of rene, 
what age. It ſeems at the age of Diſcre- 
tion. 
It lies not againſt an Executor, quia aGtio Executor. 
perſonalis moritur cum perſona, Do. & Stud, 
95- viz.for a Treſpaſs done by the Teltator, if 
perfonal.. "ol ; 
Guardian ſhall have Treſpaſs againſt his Ward, Guardian, 
$ Hen, 4. 2. pl.7. ©. for what Treſpaſs ; whe- 
_- for a Treſpaſs done to him as his Guar- 
ian ? 
It lies againſt an Ideot, Digeſt. br. 72. A. tqeor. 
©. for it ſeems it lies not againſt oye not com- 
pos menty. : 
Treſpaſs and Impriſonment lies not againſt any Judge. 
of the Judges at Weſtminſter , although he com- 
mit him without cauſe, 21 Hen. 6. pl. 9. in fine, 
For this would be to affront Juſtice, to call the 
Judges jn queſtion for doing things as Judges. 
But they are queſiionable by the King. 
Bur if Auditors commit not an Accomptant Auditors. 
forthwith, but at another time, Treſpaſs lies 
againſt them, 27 Hex.6. 8. pl.7. For their pow- 
er is limited to time and place; for they are 


Judge s þut bac vice, ( 
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Tt lies againſt a Miller that takes toll of them 
that arc Toll-free, 41 Edw.3. 24. pl. 17. 44 Ed. 
3. 20.pl.16.for it is dammage to them, and wrong 
in the Miller. 

It lies againſt the Queen' ſole without joyning 
the King 3 for the King cannot be. a Treſpaſſer 
to any. 

Treſpaſs lies not againſt the Lord, per Marle- 
bridge cap. 13. . for what Treſpaſſes, and by 
whom, It ſeems for Treſpaſſes done to his Vil- 
Jains moſt properly. 

Non ideo puniatur dominus per redemptionem, 
Coke 4. part. 11.B, Bevills caſe, 

But afore this Statute Treſpaſs did lie- againſ 
the Lord vi & armis, 48 Edw. 3.20.pl. 16 Thorp. 
for there the peace of the Commonwealth is con- 
cerned. 

Fhe reaſon that it lies not againſt the Lord is, 
infomuch that he cannot come within his Te- 
nants Land, being within his Fee, againſt the 
peace, although he had not cauſe to diſtrain 3 for 
it ſeems he may go any where within his own 
Fee, 47 Edw. 3.7. pl. 3. Finchden, Quere ta- 
men. © 
This Statute is intended as well to eyery Leſſor 
as of the Lord, 9 Hen. 6. 43. pl. 21. this is in 
caſes of Entries to diftrain. 

If the Lord diftrain where nothing is in ar- 
rear, yet Treſpaſs lies not againſt him , Coke 4. 
part.11.B, Bevils caſe, 9. part. 76. A. becauſe he 
may do this as Lord. ©.for it ſeems unreaſonable 
to vex his Tenants without cauſez yet they are 
not without remedy , for they may replevy the 
diſircſs. 

But 


f 
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Bat if the Lord diſtrain. where there is no- 
thing arrear , and the Meſn will put his Cattd in 
the Pound for the Cattel of the Tenant, and the 
Lord will not permit him, Treſpaſs lics againſt 
the Lord, Coke 9: part. 22. B. Caſe of Avowry ; 
becauſe here the Lord is offered a legal way to 
_ to his right, if any thing be due to 

UM» 

Andif the Lord incroach, and afterwards di- 
ſtrain for the Services, and for the Incroachment 
alſo , the Tenant may tender the very Services, 
and ſhall have Treſpaſs for the other, Coke 4. 
part.11.B, Bewls calc, 10 Hen. 6, 3, pl. 11. for 
though the Law favour him as Lord, yet it will 
not countenance his incroaching. 

And if a Baily or Servant diſtrains where no- 
thing is arrear , Treſpaſs lies, becauſe ic is not 
within the Statute, Coke 9. part. 76. A, Combs 
caſe, 9 Hen.5, 10. 11Hen.4.78.B. 9g Hen. 7.4. 
48 Edw.3.20. pl. 16, and they mult take heed 
not to be too officious for their Maſter. 

When the Lord abuſes his Authorty given him 
by the Law , he ſhall be puniſhed by Treſpaſs, 
Coke 8. part. 146, the ſix Carpenters caſe 5 for the 
Law will not countenance wrong, but puniſh it in 
any perſon, 

It- he labour or kill the Diſtreſs, 8 Edw. 4. 15, 
22 Edw.4, 5. pl. 16. & fol. 47. pl. 2%. Coke 8. 
part. 146. B, Treſpaſs lies ; for he muſt ule it 
only as the Law allows, » 

If he tie the Cattel in the pound, 27 Aſize 64. 
which he "ought not todo, Treſpals lies againſt 
mT. if 
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Tf he break the hedges or gates, or ſuch like, 
of the party where he diſtrains, 20 Edw. 4.3. pl, 
11; 48 Edw, 3.6. pl. ro. for though the Law 
allow him a way tocome by his right, yet in do- 
ing it, it allows him not to do dammage to the 
other unneceſſarily. x 

If he cut the Trees, or ſtay all night, 11 Hey. 
4-75-upon the Land , for this the Law warrants 
him not to do. 

The Lefſce cuts Trees to repair, the Leſſor 
carries them away, and Treſpaſs lies againſt him, 
44 Edw. 3.44. for the Lefſor might cut them, 
oo therefore to take them away was a Treſ- 
paſs. 

If the Leffor diſtrain dammage feaſant, 5 Hes. 
7+ 10. pl. 2. upon the Land left ; for he hath no 
preſent intereſt, and fo there can be no ſuch dam- 
mages. 

So if he out the Termor, 48 Edw. 3. 6. pl. 11. 
Treſpaſs and Eje&ment lies. 

Or the Executor of the Termor , Regiſt. orig, 
102.B, may have this Action , for now the term 
is come unto him. 

The Leſſor excepts the Trees, and roots them 
up, it ſeems Treſpaſs lies, Coke 11. pa#t. 49.B. 
Liffords caſe, in reſpe& of the dammage done in 

the Soil by the rooting. 2uere tamen , for the 
whole Trees are reſeryed. 

The Lord fells the Diſtreſs, and buys it again, 
Treſpaſs lies, 29 Hen,8. Dyer 35. pl. 34. for he 
Qughc not to ſell it , and the buying of it again 
cannot ſalve the matter. | 

It lies by a Copyholder againſt the Lord that 


outs him, 21 Ede. 4. 80. Coke 4. part, 22. 4. 
in 


" 
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in reſpe of his intereſt in the Land by the Cu- 
ſtome of the Mannor. 

The Reaſon in all theſe Cafes is, when one 
hath authority , licenſe, or entry by the Law 
given him, by the miſuſing it, or the not do- 
ing it as he ought, he is a Treſpaſſer ab initio, 

Coke 8.146. » 

It lies againſt one that is deaf and dumb, Di- Deaf and 
geſt.br.72. A. for he may ſee to do a Treſpaſs. ©. dumb. 
if it lies againſt a blind man; it ſcems it doth, 

If Tenant at will make voluntary waſte , Coke Tenant ar 

$. part.13:B. Salops caſe, Littleton, 15. A. fo. per will. 
3 Marie Dyer 122.B. This is a determination of 
the Will of the Leſſee, and Treſpals lies by the 
Leſſor without entry ; becauſe the term is deter- 
mined. | 

For cutting Underwood Treſpaſs lies, 2 Edw. 
4-24. pl. 25. But quere in what caſcs. 

It lies not againſt Tenant by ſufferance, be- Tenant by 
cauſe he comes lawſully to the poſſeflion, 22 Ed, lufferance. 
4-13. pl. 3. vis; at the firſt , and he holds not by 
tort, becauſe by ſufferance, | | 

If. there be two Tenants in common of a fold- Tenant in 
age by preſcription , one ſhall have a Treſpaſs a- ©ommone 
ou the other, for the breaking the fold , Nat. 

r.91. AH. 5 


. - For taking away the Meer-ſtones that bound Meer- 
Land, 1 Hes, 5. 1. fl. 1. for this is a great injury fone. 


to the Owner of the Land, bounded by them. 
Note, when the Court hath not Juriſdiction of Sheriff, 

the cauſe commenced there, the Officer that 

makes the Arrelt ſhall be a Treſpafſer ; but 

where the Court hath Juriſdiion, and proceeds 

erronice, there it is not puniſbable, Coke 10. part. 

76A. 
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76.A. for the Officer is not to judge of the pro- 
ceedings3 but where there is no JuriſdiQtion the 
Officers have no warrant at all for what they do, 
for they are accounted no Officers. _ 

The Sheriff takes one not named in the Writ, 
Treſpaſt lies againſt the Sheriff, 11 Hen. 4. 91. 4. 
Hawukeford, 13 Hen. 4. 2. Haukeford & Thirning ; 
for he hath no warrant for the Arreft. - It ſeems 
alſoa Writ of falſe Imprifonment lies. 

But if the Plaintiff ſhew another perſon to 
him, that was not to be Arreſted, the Action lies 
againſt them both, for they arc both Actors in the 
ſame Treſpaſl. 

A procures the Sheriff to Arreſt B without a 
Writ, and after purchaſed a Writ , and the She- 
riff arreſts himafterwards , being in his cuſtody, 
the Action lies, 7 Eliz. Dyer 244. pl. 6x. forthe 
purchaſing the Wrie, and Arrcfting of him aftex- 
wards, cannot purge the faz{t wrong. 

The Sheriff takes B upon a Capias, and re- 
turns not the Writ, B (hall have Trefpaſt, 20 Hen. 
6. 24.4. 21 Hen. 6.5. forif the Writ be not re- 
turned, it is as if there wereno Writ. - 

Otherwiſe upon a Capias ad ſatiefaciend. for 
that is an Exccution, and needs no return, Coke 
4. part.67.A. Capias to the Sheriff of Middleſex, 
and he takes him in Loudon, Treſpaſs lies, 16 
Edw. 4. 6. for it is out of his County, and fo 
done without warrant. 

Soif he makes a Repleg. of Cattel diftrained 
of an cfiranger, he may have Treſþoſt againſt him, 
14 Hen. 4. 24. pl.32. per Haukeford & Thirning, 
DoR.e& Stud. 150.4, 2. Fi 
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Soif he come to make a Repleg. and breaks 
the hedges and gates, 20 Hen.6.28. pl. 19. for he 
ought not to do ſuch violence. 

So if he attach the Horſe of the Maſter, in 
poſſeilion of the Servant, for the debt of the Ser- 
vant, Dod. & Stud. 138,B, for the property is in 
the Maſter. 

So if he breaks the houſe to Arreſt for Debt or 
Treſpaſi, 13 Edw. 4.9.4. 18 Edw. 4. 4. A. Coke 
$- parte Semayns caſe ; for this is againſt Law. 

So if he makes a good return in Law , but a 
falſein deed upon a Habeas corpus, Coke 9g. part. 
99.B, Bags caſe, 9 He. 6. 44. for he ought to 
return the matter of fac truly. 

If he takes Felons goods , where another hath 
them within his Hundred, Na. br. 91.F, for this 
is without warrant. 

One appears for receiving Felons , the Sheriff Difference 
takes his Goods, and after he is acquitted, Trefpaſi _ 
lies againſt the Sheriff, for he ought to have ſeized a 
them only, and the other ſhall find Sureties, and 
if . he can find none they ſhall be in the cuſtody of 
his Neighbours, 43 Edw. 3. 24-pl. 1. which is 
in cuſtody of the Law but where they are taken 
they are not ſo; 

. It lies againſt one outlawed, Digeſt. br. 72. A. Outlaws 
Mich. 38 & 39 Eliz. Com, Ban. Baniſter againſt 
Truſfel, No: Lib. Intra. 248. 4. for though an 
Ouclawed perſon is not proteGed by the Law, yet 
he may be puniſhed by t w for wronging a- 
nother,: clic it might be miſchievous, 
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Mill. 


Prgeon- 
houle, 
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For what matters Treſpaſi lies, viz. for doing of 
wrong toſthe dammage of another; 1. touching 


Inheritance : 2. touching Chattels : 3. touching 
#he Body. 


The Plaintiff ought to ſhew the Town where 
the Inheritance corporate lies, concerning which 
the Trefpeſi is brought 3 for otherwiſe there can be 
no wenue to try the Iſſue, Trin, o Jac, Ban. Luke 
verſus Sampter. 

Duare vi & armis caſtrum ipfins E apud D, fre- 
git,&c. Regiſt.orig.106.B, 

Treſþaſi tor the breaking of a houſe, Nat. br. $7. 
D. 88. 4. Regiſt. Orig.94«- A.the Count, No. Lib. 
Iatr.653.C. ſed.7. . 

Of breaking a houſe, and the Count was of 
a Church by a perſon, and good, for the Church 
isa Houle, viz, Domus Dei, 8 Hen.6.9, 

Of breaking a Houſe,and burning the Timber, 
Regiſt. orig. 94.B. 

Of the burning of a Houſe, Regiſt.orig. 110.4. 
Nat br, $8.N. the Count, Lib. Intra. 607.C, & B, 
This is Felony by the Law, and puniſhable by 
death ; Ergo quere, whether Treſpaſs lies. 

For breaking the Door, and Windows of the 
houſe, Regiſt. orig.99. A. Nat.br.g2,D. 

For breaking the Head of a Mill, Kegift. 96.4. 
Nat. br. 88.M, viz. of the Mill-pond. 

For breaking a Pigeon- houſe, Regiſt. orzg. 164, 
B. 10 Hen.6. 19. A; This is alfo Felony, it it 
be with intcnt totake the PigecOns. | 


For - 
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For breaking my Cloſe the Writ may be with a Land. | 


coxtinyando, Nat, br. g1. L. the Count, Lib. In- 
tra.647.D.ſed.t. 642.4. Sed.6. Lib.Intra. 619. 
A. ſeti. 1. vis. of a Treſpaſl committed ſuch a 
day, and continued diverſis vicibus-till ſuch a time 
afterwards: _ 

For breaking 'a Cloſe, the count was of. a 
Church-yard 3 for that is a Cloſe, becauſe inclo- 
ſed, 8 Hex. 6.9. pl. 20. and for digging in it, 
Regiſt. orig.94. A. 2 Rich. 2. Barr 237. Nat. br. 
87.B.90.K. ©. who ſhall bring it , whether the 
Pariſhioners or Churchyardens, ot the Parſon or 
Vicar. 

The Count, N».Lib. Intra. 661, D, Sed. 12: 
Lib.Iutra.622.B. Sec.1.64.5.C. 

For digging my Gravel, the Count, Lb. 1atra. 
646.C. Sed.2. | 

For digging in my Land , Coke 9. part. 12. A: 
7 Hen.4e11. 

For digging in my Mine, and carrying it away, 
Regiſt.orig. 104.B. 43 Edw. 3.35. pl.53. 

For digging in my Quarrey, Regiſt. orig. 105. 
A. and carrying the Stones away. 

For hindring working in my Mine, Regiſt. orig. 
104.4. inthe digging of Lead, Coles, &c. 

For breaking my Bridge, Regiſt.orig.106.A. ot 
a Bridge, which I am bound to maintain r4tioue 
tenure, ox otherwile, | 

Upon $ Hen. 6. cap.9. the Writ may be vi & 
armis, without ſhewing the entry of the Defen- 
dant congealable, 34 Hen. 6,26.. pl: 14. becanfe 
the Adion.is grounded on the Statute. _ 

It was brought upon a Diffeilin and Detainet 
with force; although that = Statute is _— 
e the 
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the disjundive, 6 Hen.7.12. 10 Edw. 4. 11.pl.35. 
viz, of a Diſſeifin or Detainer by force 3 for the 
word Or is ſometime uſed copulative as well as 
disjunGive. 

It lies upon an entry with force, although the 
entry be congealable, 9 Hen. 6. 19. becauſe force 
is forbidden by that Statute. 

Upon 5 Kich.2.cap.7. the Writ needs not men- 
tion what Lands certain, 4 Edw. 4. 18. pl. 35.5 
Edw. 4.26. A. for the Statute doth not dire& 
it. 

Te ſhall not be vi & armis , without ſhewing 
that the entry was congealable, 34. Hez. 6.26. pl. 
4+ for if -it were not congealable, it is ſuppoſed to 
be vi & armir, 

If the entry be ſuppoſed in A and B,: where B 
isa Hamlet of A; yet good , becauſe dammages 
is only to be recovered, 5 Edw. 4.8. and not the 
Land, and fo the place is not much material. 

For breaking of my Bank, by which my Mea- 
dow is drowned, Regiſt.106.B. Coke 9.part.50.B, 
Nat.br.$8.L. | 

For digging my Meadow, Coke 9. part. 12. 4. 
7 Hen, 4. 11. for thereby the grals is ſpoiled. 

For entring his Wood, and taking away an 
Airy of Hawks, Regiſt. orig.96.B. 110. B. Nat. 
br.86.L. 22 Hen. 6.59. Nat. br. $9. K. for the 
Owner of the Wood hath a property in the 
Airy. | 
For cutting his Trees, Regift. orig. 110, 4, Nat, 
br. 98.K. 10 Edw.4.2. pl. 5. 

For pulling up his Trees by the Roots, Regiſt, 
orig. 95.B. for that is utter delirucion of them. 


For 
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 Forpulling up of young Trees,Regift.orig.95 A: 
for in time they might amount to profit. 
| For cating up his blades of Grals, and ſprings 
of his young Wood, Nat.br.87.K. for this ſpoils 
the Copice: | | x 
For breaking his Park, Regiſt. orig.96.4. 109. Pak 
B. 110.4. Nat.br.87.4. 46 Edw.3,12. 18 Edw, 
4-14. pl. 12. Nat.br.g8.B. 6 Edw.6. Dyer7. pl. 
37- for thereby he is endangered to loſe his 
Deer, and is put to charge to repair his Fence. 
For entring his Park, 20 Hex. 6.37-pl. 7. 


De malefaGtoribus in Parcis , upon the Statute, Treſpaſs } 


21 Edw. 1. Regiſt orig.111.B. upon the 


The Count, Lib.Iatra.650.D.Sefi.g. | Statute, | 


Upon the Statute of I/eſtm. 2. cap. 38. 7 Eliz, 
Dyer 238. pl. 34. for thE King. 
The Count, Lib. Intra, 652.A. Sefi.g. 
Upon Weſt. i, cop. 20: within the year , Nat. 
br.67.D. | | | 
The Grantee of the herbage of a Foreft ſhall Foteft. 
have Trefpaſs, quare clanuſum fregit , agaWſt any 
that takes the graſs, 11 Eliz. Dyer 285. pl. 4O. in 
reſpect nf his intereſt, by virtue of his grant- 
_ Forentriang his Chaſe, 42 Ew. 3. 2. þ1.8. 43 Chaſe: 
Edw. 3. fol.8. pl. 23. 43 Edw.3.8. pl. 23. tor 
thereby his game is diſturbed. 
He needs not fhew how he came to the Chaſe, 
42 Edw. 3. 2. pl.8. 43 Edw.3, 8. pl. 23. for 
the Title of the Chaſe, it may be, will not come 
in queſtion, | 
| For hunting in his Chaſe, the Court, Lib, 
Intra, 650. C, Sefi.1, hunting, and difturbing his 
games 
E ec 32 Foy 
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Tithes, 


Trees. 
Inher1- 
tance. 


Fiſhing. 


Warrcn, 
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For fiſhing in his pond, Regiſt. orig. 05. B. Nat. 
br.87.4. and taking his Fine _" 

For breaking his Pond, by which the water and 
fiſh went out, Nat.br.87.L. 

For carrying away his Tithes , being ſevered 
from the Ninth part, No. Lib. Intra. 686. C, Seq, 
23. the Count, No. Lib. Intr. 678, B, & C. vide 
Stat. 2 Edw. 6, But before this Statute an Action 
of Trefpaſt lay at the Common Law. 

For hindring the Parſon to carry away his 
Tithes , Regiſt. orig. 105, A. for thereby he is 
damnificd in his loſs of time, befides what other 


loſs might befal. 


For cutting his Trees, where one had the Land 
and the other the Trees, Crooke 12 Hen.7. 16. ÞB. 
Vaviſour , Coke 8. part. 137. B. Barringtons caſe, 
Coke 11, part. 49. B. Lyffores caſe, and he that had 
the Land cuts the Trees. 

For fiſhing in his ſevered water, Regiſt. orig. 96. 
A,& B. 109. in fine, Nat.br. 87.G. 89.Þ, 

T h@ount, Lib.Intra.666.A. 

For hindring his free Fiſhing, Regiſft.o5.B, Nat. 


b+r.88.G. 


Tt is ſevered Fiſhing , that a man hath in his 
own Land, and free in the Land of another , 17 
Ede. 4.7. pl. 5. per 2 Juſtices. | 

For entring his Warren, Regiſt,orig.93.B.96. B, 
109.B.130.A. Nat.br.86. M. 5 Hen.7.10. B. 3 
Hen. 6.55.B. 34 Hen 6.20. pl.g. Nat. br. 89. K, 
co fake, deſtroy, or diſturb his game. 

The Writ ſhall not ſay Lepores ſuos, becauſe he 
hath not a property in them, 3 Hen.6. 55. pl. 34 
Regiſt.orig.105.Þ, 96.B, , 

wn An 


And for this cauſe he ſhall not ſay pretz?, or 
ad valentiam $ Edw.4.5. pl.16, Lakin, but leave 
it tc the Jury toconfider of the dammages. 
The Count, Lib.Iatra.650.C. Sed.2 3. 
For breaking his Warren,and carrying away his 
Conies, 5 Eaw.53., 54. 
. For taking away his Swans, Coke 7.part. 16,17, Swans. 
7 Hen. 6.27. 
For diſturbing him to take toll in a Fair or Toll. 


| Market, or other place, Regiſt. erzg. 103. 4. Nat. 


br.g91.G, 

But if he be diſiurbed in a Market or Fair, he 
ought to ſhew the place, 2 Edw. 3.32-pl.g. be- 
cauſe it is traverſable. 

If a Miller take toll of them that are Toll- 
free, it lics, 41 Edw. 3.24.pl.17. 44 Edw. 3:20. 
p1.16. vid. antea. for this is encroaching upon the 
priviledge of another to his dammage. 


For taking a Wreck of the Sea,Regiſt.orig.103. Wrecks 


A. 5 Edw.3. 174. pl. 91. without ſeiſure, Nat.br. 
91-D. for he who claims the right init, ought to 
ſcize it, that the right may come in queſtion, if it 
be diſputable. 

For taking a Waif, Regiſt, orig. 100. A.B. with: waif. - 
out {cifure, Nat.br.g91.B. for the ſame reaſon ,as it 
ſcems. 

But quere, 16 Eliz. Dyer 338. pl. 40. for the 
2I Edw.4.16. pl. 7. it ſeems he may not. Q. 

For taking an Eſtray, Regiſt. orig. 100. B. the 
Count, L:ib.Jatr.638.B. ſed, 1, 

Without ſciſure, Nat.br.91.B. as before. 

Tamen quere , tor the 12 Hen, 8. 10.e contra, 
quer? 20 Hen. 7.1, 


Eva 
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Real, 


Daughter, 
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The Count, Lib.Intra. 638. B. Sed. r, is with- 
out ſeizure, and by that, it ſeems, there needs no 
ſcizure. 

For taking Felons goods, Regiſt. orig. 101. A. 
which belong not to him. | 

Felons goods within a Hundred, where the 

Lord hath Felons goods, if the Sheriff takes 
them, the Lord ſhall have Trefpafi, Nat.br.91.F. 
for the Sheriff hath no warrant to take them. 

For diſturbing a Fair or Market,Regiſt.orig.103. 
A, & B. for this is to the prejudice of the Lord 
thereof. End 
| For breaking and hindring of the Foldage of 
the Lord, Regiſt orig. 103.4. Nat.br.g1.H. | 

Competit etiam Domino aGio indirefa, quatenus 
ſua interfuit non caruiſſe ſervitis famulorum , & 
operibus ſervorum & bujuſmodi , BraQton Lib. 3. 
OE © | ”— | 
| For taking away his Son and Heir, and mar- 


rying him, — 29 Aſize 35. 3 Edw.4. 


12.8. Danby, 21 Hen.6.14.pl.29. Nat.br.143.R. 
for this is to the prejudice of his Family,” 
The Writ is, quare filium & beredem , and yet 
he is not heir during his life, $ Edw. 3. 2. Treſpaſi 
235. The Lawiatends it is meant, filzum & he- 
redem ſuum apparentem, | 
' For taking away his Daughter , and marrying 
hep, Regiſt. orig. 98. B. for thereby he loſeth his 
Fatherly intereſt in his Child. | Res 
Heir, Regiſt.orig. 99. A. Coke 3, part. 38. Rat- 
cliffs caſe, 12 Hen.4. 16. pl. 9. Conſauguineum & 
beredem ſuum rapuit, Nat,br,143.R. 30 Edw.3. 
6. pl. 7. & fol.1Þ. pl.19, © | - , 
46; | = " 
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And needs not mention that he is within age, 
becauſe he ſhall have his marriage, &c. 32 Edw. 


_ 3-Gard 32. behe within Age, or not. 


For taking away a woman cxm bonis viri, upon 
the Statute of Weſtm.2.cap.34. Nat. br. 89.0. 6 
Edw.3.208. pl.2. 14 Hen.6, 2. pl.11. the Count, 
Lib.Intra.662.C. ſe&.r. 

And this lies, although they are divorced, be- 
fore the Action brought, if the Trefafi was done 
before, and alſo in reſpe&t of the goods taken 
away, which belong to the Husband notwith- 
ſtanding the divorce,43 Edw.3.23.pl. 15.4 Aſize 


pI. 13. 


Woman. 


For Aſſault, Battery,end Wounding,the Count, Battery. 


Lib.Intra.668.C.Sect.4. 


For Impriſonment until fine be made,s Edw.z, Impriſon- 


208. pl. 2, 


ment. 


For threatning my Servant, per quod Servitium Servant. 


amiſit, Regiſt.orig.94-+B, for there is apparent dam- 
mage. 

The Plaintiff needs not count upon the Re- 
tainer ; for the Law ſuppoſeth it, and if he be 
not retained he may plead #0z culp. 21 Hen.6. 
31.pl.18. 22 Hen,6.30.B, & 43.B- 31 Hex.6.12. 

h, 2. | 
: Aſſault and Battery of his Servant, per quod 
Servitium amifit, Regi(}.orig.102, A. Nat.br.g1.]. 

The Count, Lib. Intra.613.B, Sect,ig. 674. C, 
Sect.x. he ought to ſay by which he loſi his Ser 
vice, Coke g. part. 113. 4. 18 Edwp.4. 27. pl. 24. 
2 Hen.4..12. pl.49. 20 Hen.6.14, and there it was 
quod Servitinm amiſit,and good without this word 
[per], for quod implies it without per 3 he beat 
him that he loſt his Service. 
Ee 4 
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Captive. 


Chattels 
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Living. 


Treſpaſs. 

Battery, Mayheme and Impriſonment;pty quod, 
&c. Trefpaſs lits; ' Crooke 7 Hen. 8.80.pl.4. 

If the Count be not per quod Servitiom amiſit, 
although that Verdi paſs for the Plaintiff; yet 
he ſhall never have Judgment, 21 Hen-7.71.pl.15, 
Croke ; for there appears 'bÞ dantimiges by the 
Plaintiffs ſhewing, ' A 
\ For enticing my Servant to depart, Treſpaſi lies 
not, bit an Aion upon the Caſe, 11 Hen. 4-3. 
p1.46. for here is novi & armis in the eaſe, as all 
Treſpaſſes do imply. | 

For taking away his Apprentiee , Reg. orig, 
l09,g. per quod, &c. Y. whether he need to 
count ſo, for it ſeems it muſt be'fo interided, 

For a Goaler for taking away his Prifoner, Re- 
giſt orig. 104.4. 4 Edw.4.6.pt.7: inten, 

For taking his Captive from him , Regiſt. orig. 
95 A. 102, B. Nat. br. 88. A. ©. what Captive, 
whether one taken in the Wars. 

$4 quis diſtringit ordine non obſervato facit tranſ- 
grefionem , Bratton Lib. 4. fo1.'217. A. for the 
Law. requires regularity and oxder in doing of 
things. ' | <1 oP 
Treſpaſs quare Averis cepit, & abduxit, Regiſt 
orig. 97.B. | 

The Count, Lib. Intra.628. B. Sed.ts 670. B, 
ſent x. 7 SBS 

Note, for live Cattel the Writ ſhall be cepit & 


 abduxit, Nat. br. 88. B. 21 Hen. 6.39. pl. 5. 12 


Hen. 8.9.B. if dead cepit & aſportavit. 
' Arid the Writ for Jive Cattel ſhall be Averia 
fuz, or ſhew the thing in certain, >1 Hen. 6. 39% 


v[. z. : 
ſe? And 


And if the thing be dead or alive, it is not 
material whether the Writ be pretis ſer ad valen- 
tiam, Nat. br. 88. L. 9. for it alive, it ſeems it 
ſhould be pretii5, if dead, ad palentiam. 

For taking away. his Boat, Regiſt, orig, 110. p,.. 


For taking away his Oxen, Kegif. orig. 110. oxen, 


For taking away his Maſtiff, Coke 7. pare. 18. Maſtiff, 
A. 12 Hen, 8. 3. Regiſt. orig, 109. A. but he 
ſhall not ſay pretiz, or ad valentiam , becauſe a 
Dog is not a Marketable creature , though valua- 
ble to the Owner, 12 Hen.8. 5. A. Elliot, Regiſt, 
orig. 10% A, | 
For taking awayhis Capons, the Writ was box Capons. 
& catalla, and good,” 17 Edw. 3. 41. pl. 19. for 
they are general words, and extend to all manner 
of goods proprietory whatſoever. = 
For taking away his Conjes ont of his Cloſe, Conles, 
the Writ ſhall be ſwos, Nat.br. 87.4. Regiſt. ory. 
93.B.102, A. for the Owner of the Cloſe hath a 
property in them. Dnere, if not tame Co- 
nies. ' 
So if it be ina Park; Repift.110.B: becauſe he 
hath a property in the game, in treſpe& of the 
encloſure, | 
- Batif it be for entring into his Warren, and 
taking his Conies, he ſhall not ſay ſos, for he 
- hath them but rativne privilegit, vis. of hunting 
shem, 3 Hen. 6. 55. Þl. 34. Regiſt. ofig.nT0, A. 
Coke 7. part. neither ſhall he declare of 'the 
yalue,8 Edw,4. 5. pl. 16, Lakin. mere dif- 
Ferentian, 7 
#7 The 


Treſpaſs. * 04x 
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The Writ was, Quare Warrenuam intravit, & 
cuniculos cepit & aſportavit, without ſaying ibi- 
dem, and yet good, 43 Edw. 3. 13. pl. 7. for 
it ſhall be intended that he rook them there where 
he entred for the ConjunRion Et couples all to- 
octher. 

If Conies go out of a Warren, any may kill 
them in his own Land, and no Action lies, Coke 
$- part 104. 43 Edw.3.13. pl.7. For they can- 
not be faid to have animum revertendi, and fo 
the property is gone. 

Deer if- they be tame, he ſhall Gay ſas, but 
then he ought to ſhew that they were tame, 43 
Edw. 3. 24. pl.2. For if he declare generally, 
It ſhall not be intended that they were tame 3 for 
tame Deer is but a rarity, and not uſual. 

Butit it be in a Park or Chaſe, he ſhall not 
ſay ſas, becauſe he hath them but ratione privi- 
legit, viz. of theplace where they are ſo long as 
he can keep them there, which is uncertain. 

For taking away young Hawks, he ſhall Gay 
ſreos, becauſe he hath a property poſſeſſory in 
them ; for he might have taken them when he 
pleaſed, Coke 7. part. Regiſt. orig. 93, B. 96. B. 
I IO. B. Nat.br. 89. K. 

So if they be reclaimed Hawks, that is, Hawks | 
made tame or managed, which were wild be- 
fore. 

For taking away a Horſe, Regiſt. orig. 95. A. 
Nat, br, 87. M, the Coynt , No, Lib, intrs. 666, 
B. ſeX. 15. Lib. intra. 682. D. 

For his Sheep taken away, Regiſt. orig. I 10. B. 

For taking his Fiſh, this is good, although 
the Count be of a hundred Fiſhes , beguuſe thi F 

, WOT 
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word Pifcis, eft nomen colleflivum, 4 Hen, 6. 1t. 
Coke. 5. part 35.21 Hen6. 39. and comprehends 
any number, as well as one Fiſh. | 
But the Count ought to ſhew the nature and 
number of the Fiſhes particularly, Coke 5. pare 
35- 31 Hex. 6.39. though the Writ be general, 
that the dammage may be known. 
De tanro ſus libero, Regiſt. orig. 109. A. _ i 
Oves fugatas per quod morierunt , Lib. intra. fag 
G16. B, ſed. 1. Nat. br, 89, L. Regiſt. orig. g7. 
A. 
Porcos fugatos. per quod interierunt, Regiſt. orig, Hogs. 
97. A. Nat. br. 89. L. 
| There he ſhall fay the price, where he de- capta, fu- 
clares of a taking, becauſe Cepit implics that he £4ta & 
had gained a property 3 but it is otherwiſe, if this 2445s 
word be put out, 1 Hen. 5.3, 4- | 
But Regiſt. orig. 97. B. fuit, Cepit & abduxit, 
without ſhewing the price of them, and good, 
becauſe it may be he was ſeiſed of the Cattel, 
| Cepit in $, & interfecit at W, contra pacem , Capta &> 
&c. is nought, becauſe Cepit implies a property , #nterfefta, 
and then contra facem is not good 3 for he might 
kill them, if they were his own, 27 Aſſize 64. 
Averia ad loca incognita fugata, upon the Stat. Diſtridta. 
of Marlebridge, cap. 4. Regiſt. orig. 97. A. 102, 
A. 30 Aſſize, 38. Nat. br. 89. N. 
* De Com. in com. & ibidem imparcata, upon the 
Stat. of Marlebridge, cap. 4. Weſtm. 1. cap. 16. 
10 2 Marie , cap. 12. Regiſt. orig. 97. B. 1 
Fliz. Dyer. 168. pl, 20. 2 Eliz. Dyer , 177. pts 
32. Nat.br. $9. P. 
' And there are two cauſes of bringing this A- 
ion. 1, He carn«t give them Meat. ' 2, They 
a hoe A canup) 


<——. r unr. w 
GN 
S> wi OO; 

—_—_ 


—_————e "7; —_ 
DEANS otro i <  nS. 


DO FAN I EIS 
ilanibol 0 Goods he ene” bred my Dontls mangro ay 
"oaeoper? $a rr Re ae at oy a= 


n oe © .. %s 
Smt rrnnd ens ones 
Ge, I 


+ Ware» "VA 
hes ed Rag 
{OE RES ES oe 3 


oP bs bee. vl 


EI 


54 > ONS BAS Sy erty res are an 
ae TA III SIE TY 
we 
S = Grams 


Note. 


p! 


Treſpaſs. 


cannot be replevied, 22 Edw. 4. 11. ©. Forhe 
might loſe his Cattel, and have no remedy, if he 
might not have this Action of Treſpals. 

Note, upon theſe cafes upon the'Statute, the 
Writ ſhall not be general, but ſpecial, upon: the 
Statute, 43 Edw. 3. 30s pl. 16. as it is uſual in 
all other ſuch like caſcs. 

The Action was of a Cow, the Count, Ltb, 
zntra. 464. C. Ponnd, 

For Marlebridge, cap, 4. ſaith diftrifiozes, but 
not upon I & 2 Marie, cap. 12. for the Statute 
ſaith Cattel, and upon the ſecond branch it lies 
well, becauſe it is there Cattel or Goods, 

The Count was of taking in one County,1 Eliz. 
D yer, 168. pl. 20, 

In this Action the place of the taking is materi- 
al, becauſe the difianceof the place of impound- 
ing makes the offence, 7 Eliz. Dyer. 238. pl. 33. 

But if Land in one County be held of a Man- 
nor in another County , the Diſtreſs belongs to 
the Mannor, and may be impounded there in the 
Lords Pound, x Hen. 6. 3. pl. 9. 30 Edw. 3.6. 
Com, 204. B. 14 Edw. 3. 275, 22 Edw.4. 11. 
6 Hen. 5. Avowry, 242. Crocke 18 Hen. 7, 50, 


if the diſtreſs be put in ſeveral Pounds within 
the ſame County, this is out of the Statute, 
unleſs they are put in ſeveral Franchiſes, other- 
wiſe the party needs not put in ſeveral Reple- 
vins, Mich. 37 & 38 Eliz. Partridges cafe, per 
Anderſon; becaule it is but as : one impound» 
ing. 

Sreſpaſs lies for Averia diſtricia extra fadum, 
upon Marlebridge, cap. 15, Wejtm, 1, cap, 1 > 
| 7 
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ticuli Cleri, cap. 9. Regiſt. orig. 97. B. Coke. $. 
part 60. B, Nat. br. go. A. 

Note, Non dicitur ſimul in uno brevi Regia 
via & extra fa 3 for there ſhould be two 
Writs, Regiſt. WF. 97. B. innota. 

In communi ſirato upon Marlebridge, cap. 15. 


Regiſt, orig. 97. B. although that it be within his 


fee, 17 Edw.3. 43. pt. 31. Treſpaſs lies. ©. 
whether a common ſircet or way be within the 
Lords fce properly , though it lie within his 
Mannor. 

This Writ is coxtra pacem, becauſe againſt the 
Statute, and not vi & armis, 17 Edw. 3. 1, þl. 
2, ©. For it is not againſt the common Law. 

For exc<hve diſtre(s upon the Statute of Marl- 
bridge, cap. 4. Treſpaſs lies. 

Averia diſtrifta per Ballivam non jurat, upon 


TWeſtm.1.cap.17. 


Averia Cernce upon the Statute , 21 Edw. 1. 
Regiſt. orig. 97. B. Nat. br, 90. B. 14 Eliz, 
Dyer. 312. pl. 36. 

The Writ is contra pacem, and not vi & armic, 
17 Edw, 3. 1. pl. 2. becauſe upon the Sta- 
tute. 

The Count needs not ſhew that the Diſtreſs 
ſhould be reaſonable, but ſhall ſay generally , 
contra formam Satuti , 14 Eliz 312. þl. 86. 
For that implies it is unreaſonable. 

This Aion lies, although that agrecment be 
made, 4 Edw.3. 1. pl. 2. For the Statute cannot 
be diſpenſed with by the agreement of the par- 
rlES. 

Oves diftrifas upon Statute 21 Edw. 1, Bra- 
Gon, fol. 217, Regiſt, orig. 97. B, Nat. br, go. B. 
But 
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Tonſa Ca- 
tallas 
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But if there be not other Cattel on the Land, 
at the day that the Lord comes to diſtrain, he 
may diftrain the Sheep, 29 Edw. 3. 16. pl. 48. 
elſe he ſhould be without remedy. 

Catalla diſtriia quouſque finem fecit, Nat, by, 
87. C. The Law hates fraud and violence. 

Averia impercats, per quod terra remanſit in- 
culta, Nat. br. 88, 7. viz. Beaſts of the Plough, 
which is againſt the common good. 

Equo impercato & mortuo ſine alimento, Regijt. 
orig. 94-B. This mult be of a private impound- 
ing, or in a Pound cloſe. 

For if they die in a Pound overt, the party 
had no remedy , 46. Edw, 3. 3. pl. 4. For he 
might have come to feed them. 

+ But if it be a Pound cloſe, he ſhall have tref- 
paſs,46 Edw. 3.3. if the Catteldie ; for he could 
not come to feed them. 

Equo percuſſo, the Count, Lib. intra. 614. A. 


ſed. 22. 


Equo percuſſo per quod the Maſter is hurt, Re- 
gift. orig. 96. B. Nat. br. 89. E. ©. whether a 
double Adion lies not. | 

Oves touſis, Regiſt. orig. 96. A. Nat. br. 88.0 

Brafon, Lib.3. fol. 102. B. Siquis rem mobi- 


lem vendicaverit ex quacunque cauſa ablatam, vel 


 commodatam, dehet in Afione ſua definire preti- 


Chattels 
dcad., 


um, & ſic proponere aftionem ſuam , quia ille 2 


qu? res petitur non tenetur precise ad rem reſtitu- 
endam, ſed ſub disjunfione, vel ad rem, vel ad 
pretium. , The cauſe why the value muſt be ex- 
preſſed, is here ſhewed. 


The Writ for dead Catte}, ſhall be Boa & 


Catalla ad valextiam, 21 Hen. 6,39-pl. 5. 


But 


$ Fy 24 F £ < = . 
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ES, Treſpaſs. 

But if it be but one thing , it ſhall not be 
Bona & Catalla , 22 Edw. 4. 12. pl-32. 

But ſhall name the thing it felf, Crooke 12 
Hen. 7:35- pl-1- 

The Writ for dead Cattel ſhall be Cepit &* 
aſportavit, ad valent. Nat. br. 88. B. 21 Hen, 6. 
39. pl. 5. For live Cattel cepit & abduxit pre- 
#17 


Wool diftrained until C and D oblige them- 
ſelves to make deliverance, 43 Edw. 3. 6. pl. 18. 
the Writis 1. Vie arms, and good. 2. Ad dam- 
prum, &c. 3. The value is not ſhewed, yet 
good, becauſe it isnot in demand. 

Arreſted quouſque commedum perdidit, &c. Re- 
giſt. orig. 102, A. 105. A. 

| Argentum cepit & aſportavit, Regiſt. orig. 108, 
B. 110, A. Nat, br. 87. M. 34 Hen. 6.10. pl. 21. 
2 Edw, 4. 26. ſhall not ſay pretii, Regiſt. orig, 102. 
B. 108. B, 

For the Money comprehends the value , 46 
Edw. 3.16, pl. 12. per Moxbray. 46 Edw. 3, 10. 

L. 1, 
E For Money out of a Cheft, the Count , Lib, 
intra. 614. A. ſed. 1. - 

Auri tot Florenos, there it ſhall be faid pretzz, 
Regiſt. orig. 102. B, becauſe they are outlandiſh 
Coin, and not current in England, 

Bona capta& aſportata, the Count, Lib, intra. 
615. D. ſed. 3. 681.C. ſed. 3. 

If one puts his goods in my houſe, and I will 
not deliver them, Treſpaſs lies not , but a deti- 
nue.©, for it was his folly to put them there,Mich. 
40 & 41 Eliz. com. Ban. Britoa verſus the Coun- 
tels of Sbrewrbury , but if I xemove them , or 

If 
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Coles. 
Plough 8& 
Horſe, 


Writings. 


Hay. 
Corn. 


Timber, 


Ship. 


Obligati- 
ON, 


will. 


Coat. 


Tre ſpaſs b- 
ſeize them to my uſe, it lies3 for then I do ina 
ſort __— of them. | 

Carbones maritinos aſportat.. Regiſt. orig. 94. A, 
Nat. br. 87, B. F | , TY 

Carucam & equos capt. 

The Count, 'Lib. intra.-607.C. ſeg. 1, 

Carucam capt. ad cariand. upon Weſtm. 41. cap. 
I, Begi(t, orig. o8. A. 

. For taking away Writings in a Box, Regiſt.orig, 
I10.B. 106, B. 

The Count, Ljb. intra. 616. B. ſed. 1. 

For taking away Deeds, Minuments and Wri- 
tings, Regiſt. orig. 111. A. 

For breaking open a Chelt, and taking away 
Deeds, 36 Hen. 6. 26. pl. 26. | 

For taking away a Cheſt, Regiſt. orig. 110. B, 

For taking away Hay, Regiſt. orig. 102, B, 

For taking away Frumeutum, the Writ was 
Bona & Catalla, and good , 46 Eadw. 3. 16. pl. 
12. For Frumeatum is Chattels. 

Timber and Wood capt. &: efſport. the Count, 
Lib, intra, 676. A. ſed. 7. 

Navem capt. & abduQ. Regiſt. orig. 95. A. 102. 
B. Nat. br. 87. 1. viz. intra corpus Comitatis, and 
not ſuper altum mare. 

Navem capt. ad faciend. cariag. upon the Statute 
of Weſtm. 1. cap. 1. Regiſt. orig. 98. A. Net. br, 
90 C. ' | 

Scriptum obligatorium delivered in nature of 
an Acquittance , 5 Hen. 4. 2. 1 Hen. 7. 14. 3 
Edw. 3.72. pl. 1. 

Teftamentum -abſiulit & aſportavit, Regifts orig- 
107. B. - 


Fiys 


Twnicam, ſe: a Coat &irmor, 9 Edw. 4-14. p13. 
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Five Tuns of Wine, the Writ was $914 & ca- Wine. 
talls, and good 3 Wine taken and cattied away, 
39 Edw. 3. 18. pl. 17. Lib. intra. 684. A; ſed. 1; 

The Count Lib. intra. 684. A. ſet. 1. 

Veſtimenta, 11 Hen. 4.31. pl. 57- 2. whether coaths; 
he muſt not ſhew what. 

Treſpaſs, Quare fpinas ſuas creſcent, cepit & Thorns, 
aſportavit ad valen, &c:: Good without ſhewing 
the number of Loads z for this is ſpecial , and the 
value reduces it to a certainty, Mich, 15. Fac. 

Ban. Regis, Fones & Wilſon. : 

But it ic be quaſdam garba tritici,it 15 not good, Shocks of 
for the uncertainty what is meant by Garbes, Trin. whear, 
7 Jac. Bax. Regis, For it ſecms a Garb may be 
more or leſs: 


_ | 
355STTTIISTITSIIIATS 
ERROR, 


Error is either by þ 
"I. Out.of the Realm, . 


I. Ircland. 


? 


As. 
1. Judgment in Court of .Record: 


2. Wales. 


—_— -— yy 
[ WIT 


— 


1. Parliament. 

- 2. Ban, Regis. 

t. Supe-< 3. Com. Ban. 
rior. 


a 


—_——__ 
© mm 
DD 


4. Chancery. 
5. Exchequer. 


1. Parliament, the Sheriff in Rediſſeifin. 
per Merton, cap. 3. 


rt. Common Law - 


—————__  ._—. oy n_ 


| = C1. Ailizes. 
'S | 2. Oyer & Ter- 
| — 1 miner. 
: <= < 3. Conuſance of 7 1. Village. 
- | \ Pleas. { 2.9ingle per- 
R. L Forelt. (fon. 
7 C5. Stannarics. 
| 2, Infe- C1, In him and his Succeſſors. 


rior Pre )2. In him and his Heirs. 
C.ripti- }3. In him and whoſe Eſtate 
—ON- he hath. 

2. Agard, 


Error, 


Execution; 


4: Cuſtom. ) 


2.Apatd. 


1. London: 
2. Cinque ports: 
3- In any Village: 


a  eccamaas | 


E - Bins: I. Pypowders in 
O | ” Fair or Market: 
as Grant (5, Common J2. Marſhalſey ,Coke: 
s ) ofthe Right.. 10 part 69. B. 

<= { King 

= 5 - Tourne. 

CA 4+ Leet: 


| 5 Edw. 3. cap. 2. Error in Marſhalſey, Redreſfs in 


Ban. Regs. 


| We&m. 1, 2, cap. 30. upon a Bill of exception: 


1 9 Rich. 2.cap. 8. He in Reverlion, his Heirs or 


1 Succeſſors ſhall have Error upog Judgment a- 
gainſi Tenant for life, ec. and by equity he in 
Remainder. 

| 34 Hen. 8: cap. 16. Error upon Judgment before 

© the Juſtices in the grand Sclions in ales, ſhall 
be redreſſed in Ban. Regis in England , if it be 
in plea real or mixt: but for perſonal matters, 
it was to be redreſſed before the Preſident and 
Council in W ales. 

23 Eliz. cap. 3. Falſe Latine, rafing, interlining; 
miſ-entring of a Warrant of Attorney,orProcla- 
mation, Miſ-return, or not Return of the She- 
riff,or fault of form in words ſhall not be Error 
in Fine or common Recovery. | 

27. Eliz. cap. g. ordains, that this Statute of the 
23 Eliz, cap. 3. extends to Fines and Recove- 
ries in Wales: Ft z 27 
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Statute Law.. 
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452 | 
27 Eliz. cap. 8. Judgment given in Ban. Regis, 
| ſhall be redreſſed before the Judges of the Com- 
mon Pleas, and Barons of the Exchequer , 
| but then it ought to be in Debt, Detinue, Ac. 
4 count, Covenant, Ejefione firme, Treſpals , 
| AGion upon the Caſe, and there ſhall be no- 
1 Ching aſſigned in the Juriſdiction of the Court, 
F | or in form ina Writ returned, Plaint, Bill, De- 
claration, Pleading, Proceſs, Verdict, or Pro- 
 Cecdings. 
431 Edp, 3. cap. 12. Error redreſſed in the Exche- 
quer-Chamber before the Chancellor and the 
| Treaſurer, calling to them the Barons of the 
| Exchequer and Juſtices. 
[ 31 Elis. cap. 1. The not coming of the Chancellor 
ſhall not make a Diſcontinuance of the Error in 
the Exchequer-Chamber. 
And for Error therein ſued upon a Judgment in 
| Ban. Regis, three of the Juſtices or Barons may 
'% adjourn it, and it ſhall be nodifcontinuance, 


2, Statute-Law:. 


Error. 


SOISSSISPOSSSISSS 
Error. 


In what Court Error ſhall be redreſſed. 


JI_ given in Bax, Regis in Ireland, Error Jrdgneng 
lies in Ban. Regis in England, 15 Edw. 3. Er- in Court 
ror 72, 37 Aſſize pl. 7. 5 Edw. 2. Error 8g. 36 outof the 


. Aſize, 5. Nat. br. 22. E, Coke 7. part 18. Calvins calm. 


A. caſe. ireland. 


But not upon a Judgment given in another 
Court in Ireland, 5 Edw,2. Error 89. Nat. br. 

22 FE. but they ſhall be, as it ſeems, reverſed in 
the Kings Bench there, if they be erroneous, and 
not trouble the Kings Bench here. 

Erroneous Judgment in Yales (hall not be re- wales. 
dreſſed in Ban. Regis in England, becauſe Wales Dodde- 
was not parcel of the Crown of England, 27 Hen- —_ = 
7. 33+ pl. 32. but a Principality ot it (elf belong- nſec 1 
ing to the Crown. fol. 18. 

But Crooke 11 Hen. 8. 202. pl. 19. e contra 
for there it is ſaid it is parcel of England. Q. 

But in Parliament this ought to be reverſed, 19. 

Hen. 6. 12. Aſcue. 

And ialfo betore Juſtices itinerant there, 19 
Hen. 6. 12. Newton, viz. in Wales, 

But at this day Judgment given at the Grand 
Scflions in Wales in a plea real or mixt , ſhall 
Ff 3 be ** 
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Ervor. 


be redrefſed in bas, regis in England. per Statute 
34 Hen.s. cap, 26. £: 

But in plea perſonal it ſhall be redrefſed before 
the Preſident of the Council in ales by Bill cx- 
hibited before him. 

But Judgments given in the Aſſizes in Wales 
cannot be redrefſed in Com. Bax. here, 8 Eliz. 
Dye. 20.97.  _.. 

Iſle of Erroneous Judgment given in the Iſle of Max, 
Mane may not be redrefſed in Exgland, becauſe it is not 

| parcel of England, Crooke 11 Hen.8. 202. pl. 
I9. 

Upon a Judgment given in ba1.regis, Error lies 
the Real; 12 the ſame Court per Common Law, if it be upon 
in Court - Error in Proceſs, or default of Clerks, Nat .br, 
ſuperior, 211. 7 Hen. 6. 28. pl. 232. 19 Hen. 6. 2. pl.2. 
as Parlia- 15. Edw. 4. 7. & 8. 3 Eliz. Dyer 196. þl. 39. 
mt, Bate 2 Hen. 8.15. B, Knightley. | 

But if it be Error in Law, which is the fault 
of the Juſtices, it ſhall not be redreſſcd bur by 
Parliament per Common Law, Nat. br. 21.1. 
o Edw.,4.3. 3 Eliz. Dyer 196. pl. 39. & 201, 
p1. 64. 23 Eliz. Dyer 374. pl. 19. 27 Hen. 8. 25. 
B. Fitz- James. For they ſhall not reverſe their 
own Judgments. | Eh 
' But Error jn proceſs or default of Clerks ought 
£o be reverſed in the ſame Term, or otherwiſe it 
lies not in the ſame Court, as it ſeems by the Ju- 
Aiices, Trin. 7. Face ban. regis , Prowſe & Skeyn- 
wer. ©. | | | 
' But one caſe was Mich. 41 & 42 Eliz. Rot. 
39. which is a rule that Error lies in another 
Term upon Errorin Proceſs, when the party can- 
HOt have Error in the Exchequer Chamber. - 

WS 464 vo «© x j : , 3 : jp ut 
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But by the Stat. of 27 Eliz. cap. 8. if Judg- 
ment be given in ha#. regis, upon a Suit commen- 
ced there, the Writ of Erxar lies in the Exche- 
quer-Chamber , before the Iuſtices of the Com- 
mon Ban. and Barons of the Exchequer, or fix 
of them, Coke 3. part 7. B. 4. part 53 & 86. 4. 

5 part 18. B. 1s A.43. A. 97. B. 

But chen it ought to be in Debt, Detinue, Aec- 
count, Covenant, Ejedione firms, Treſpaſs upon 
the caſe, and no other Actions, for the Stat. ſhall 
not be largely expounded. _ 

And allo nothing ſhall be affigned for Error in 
the juriſdiction of the Court, or form of the 
Writ, Return, Plaint, Bill, Declaration, Plead- 
ings, Proceſs, Verdi&, Or Proceedings; but on- 
ly in-matter in Law. 
| And Yi a Writ of Error lies upon this in 
Parliament, viz. upon a pacigmaens given in. the 
Kings Bench. 

Indgment given in Chancery , according, to 
the Common Law, that is, on the Petty-bag iide, 
ſhall be redrefſed in Parliament, 37 Hen. 6. 13. 
11 Edw, 4.8. Choke. Soit ſeems of a judgment 
in the Exchequer-Chamber. 

Or in ban. regis, 14 Eliz, Dyer ny 100. 
and fo it ſeems 37 Hen. 6. 13. 8 Edw. 3.25. 17 
Aſſize pl. 24. com. 393+ 4. 39. Aſſizs 18. 

And in caſe of Partition one Scire facias was 
brought in Chancery upon Error , and good, 
42 Aſſize 22. 

If Letters Patents are enrolled in Chancery , 
there (hall be a Scire facias to reverſ: it there, 16 
Edw, 3. bre, 651. 2 Rich. 3. 1. A. if crrone- 
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Error. 


Bat another Subje& upon this being grieved, 
ſhall have this redrefſed in Parliament, 16 Edw.3. 
bre. 651. 37 Hen. 6. 13. 

But no Writ of Error ties altogether upon a 
Decree in Chancery , becauſe in their proceeding 
the Court is not a Court of Record, 37 Hey. 6, 
13. 27 Hen. 8. 15. Rnightley. but meerly arhi- 
trary. 

A Judgment given in com. ban. if it be errone- 
ons in Proceſs, or in default of Clerks, it ſhall 
be redreſſed in the ſame Court the ſame Term, 
without a Writ, Nat. br. 21. 1. 15 FEdw. 4. 7. 
& 8. 7 Hen. 6. 28. p'\.22, 19 Hen. 6. 2. pl. 2. 
viz, upon a motion at the Bar. 

But for Error in Law in the ſame Term, or 0- 
ther Error in another Term, this ſhall be redrefſed 
in bar. re.only, Nat. br. 21. I. Coke 8. part. 5. A. 
$ Marie, bre. commiſſion 25. 

Tt ſhall not be redrefſed at the Council-Table, 
39 Edw. 3. 14. pl.28. For that is not a Court of 
Law, but of State. 

Judgment given before the Barons of the Ex- 
chequer, ' ſhall be redrefſed in the Exchequer- 
Chamber before the Chancellor of England, 
Treaſurer , Barons, and Juſtices, 31 Faw. 3.12. 
A. 37 Hen. 6. 15. 8 Hen. 7.13. pl. ult. com. 260. 


=. B. Coke 1, part. 11. 34. 3-part. 11.B.8. part. $8. 


Inferior 
Court- 


A. 65. B. 15 Edw. 4.18. 39 Hen. 6.52. 6 Hen, 
A TY. | 

' The Statute of Merton, cap. 3. makes the She- 
riff Judge of Record in redifcitin, and Error lics 
upcn'a judgment given by h:m in ban. regrs, 
Coke 6. part 12. a Gcni)cmans calc. 


Jud gment 


Eyror. 


457 | 


Judgment given at the Afſizes in the Coun- Aſſizes. 


trey, ſhall be redreſſed in ban. regis, 33 Edw.3. 
Verdi 48. 7 Eliz, Dyer 235. pl.21, 23 Eliz. 
_ 375- pl- 19+ 2 Rich. 3. 1. pl. 1.10, 4fſize 
pl. 5. 

Or. in Com. Baz. Nat. br. 25.E. 

But judgment given at the Afſizes in Com. Moy. 
month, (hall bc redrefſed only in ban. reg. and not 
in the com. bax. becauſe the other Iuſtices at the 
Aſſizes are by Letters Patents, 8 Eliz. Dyer 250. 
pl. 87. and if the Aſſhzes be ad journed i in com.ban, 
and judgment given there, it ſhall be redreſſed in 
ban. regis, 8 Hen. 6. 17. 

And if judgment be given at the Aſſizes in a 
Duare Impedit, Error lies in ban regis , 6 Edw. 6. 
Dyer 76. pl. 34- 

Bur judgment given at the Afizes, ſhall not 
be redreſſed at the Council-Table, 35 Edw.3 3+ I4. 
pl. 28. vid. antea rationem quare non. 


Upon Commiſſions of Oyer and Terminer by Oyer and 
Juſtices of the Peace, the judgment given by them erminer: 


ſhall be redrcfſed in ban. regis, 29 Edw.3. 30. 5 
Marie, brev. Commiſſions 25. 

Bur: Error lies not upon a thing done befo.s 
the Iuſtices of the Peace, 4 Hen. 6. 24. Martin, 
For ſuch things are not accounted judgments , 
but may be r«cihcd in fome caſcs upon a mo- 
tion made to that power. 

But Error was bropght upon an Utlawry , up- 
on an Indiftment taken before luttices ot the 
Peace, 11 Hen. 4. 53. For an Outiawry is a kind 
of a judgment given by the Coroner, though the 
Indiciment pended before them. - 
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Judgment 


466 Exrvror. 


' Com- = Conuſance of pleas granted to a City or Village 


fance corporate, their judgment ſhall be redreſſcd in 
_ * Bat, Regis. 

Village Or to .a Body Natural, and not Corporate ; 
corporate. for {uch are judgments upon pleading. | 

For a judgment in Cheſter Error lies in Ban.Re- 
gis, Coke 2. pavt 89. B. 19 Hen. 6. 12. 6 Hen. 
4- 3. pl, 30. 

But note, in a Writ of Error upon a Judgment 
givenin Chefter, day ſhall be given for fo long 
time that three Counties may be held there, be- 
fore the return of the Writ in Ban, Regis, with- 
in the which time the Juſtices or Licutenant of 
the ſame County may redreſs the Error by the u- 
ſuage of the ſaid County, Regiſt, orig. 17. 4. if 
they pleaſe. 

But in a Writ of Error upon a Writ of Error 
depending there, they have no ſuch power ; but 
the Record and the proceſs ought to be remanded 
at the firſt County or Court into Ban. Regs, RKe- 
giſt. orig, 17. A. Lib.intra. 290. A. ſed. 1. Cheſter, 

And by uſuage in the ſame County of Cheſter, 
nine County-Courts ſhall be held one year, and 
Eight another year, &c. Regiſt. orig. 17.4. 

The uſuage is to have a Writ out of the Chan- 
cery retornable in Bau. Regis 3; for Writs of Er- 
= are excepted in the Charters granted to Che- 
ſter. 

And in this Error there, the Juſtices may a- 
ward a Scirefacias againſi the Defendant, return- 
able at the next County , and if the Judgment 
be aſhrm:d, the party may have a fpecial 
Writ of Error, reciting the foriner Writ, and 
have 


Note. 
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Eyror. 


have the Records and Proceſs of both Judg- 
ments removed in Ban. Regis, there to be exa- 
mined, and a Scire facias awarded againſt the 
Tertenant a4 andiendim errores;, for otherwiſe 
the party ſhall not be reftored ro that which he 
loſt, 15 Eliz. Dyer 321. pl. 20. 21 Hen.7. 34. pl. 
32. Finenx, 34 Hen. 6.42. 6 Hex. 4. 8: pl.36. 
Lib. intra, 290. B. ſed. 1. Cheſter. 

And by 18 Eliz. Dyer 345. pl. 6. if the judg- 
ment be reverſed, the party ſhall be reſiored , 
and the Judges there forfeit co the King 100 7. 
although the Judgment was given by their Prede- 


' cefſors. 


But then it is not intended of Error in fact, 
but only of Error within the Record or Proceſs, 
No. Lib. intra. 231. A. ſed. 2. 

Upon a Claim allowed by the Juftices of the 

Forelt, Error lies upon it in B2#. Regis, 2r 
Edw. 3. 48. pl. 70. For fuch Allowance is a 
Judgment in its nature. 
' If eroneous Judgment be given in the Stanna- 
ries, it (hall be redrefſed firſt before the Warden 
of the Stannaries, and after, before the Council 
of the Prince, and after, before the King himſelf, 
as ſupream Judge. It ſeems at the Conncil-Ta- 
ble, and not in the Kings Bench. 

Paſch. 7. Far. Regis. per Flemming chief Ju- 
ſtice, a Writ of Error or falſe judgment lies not 
upon judgment given in the Court of the Stan- 
naries, as was refolved by all the Juſtices : and 
it ſeems the reaſon is, becauſe it is but an Engliſh 
Court, and not a Court of Record. | 


Judgment 


Foreſt, | 


©:annaries | 


4ho 


Cuſtom. 


London, 


Nate, 


Cinque- 
ports. 


Error. 


Judgment in the County Palatine of Durham 
ſhall be redrefſed by a Writ of Error there, and 
upon Error in this ſecond judgment, Error lies 
in Bans Regis., or in Com. Ban. Nat. br. 21.G. 
14 Edw. 3. Error 6. 8 Eliz. Dyer 250. pl. 86. 

Judgment in Londox, viz. before the Mayor, 
{ball be redrefſed in Com. Bar. or Ban. Regis, 
Nat. br. 20. E.23. A.& B. 

But a judgment before the Sheriffs of Londox, 
ſhall be redreſſed before the Mayor and Aldermen 
in their Huſtings, Nat. br. 22. H, which is the 
higheſt Court. 

And judgment before the Mayor and Sheriff , 
ſhall be redrefſed by Commiſſion directed to cer- 
fainperſons at St. Martins the Great, Nat. br. 23. 
E. 18 Edw. 3.8. | 

But by 34 Hem. 6. 42. pl. 14. the Mayor and 
Aldermen have forty days to adviſe of their judg- 
ment, and then the Recorder certihes it forth- 
with, if they do not reverſe it. | 

Note, this manner of proceeding is given by 
the Stat. of 28 Edw. 3. cap. 10. ſcil. that the cr- 
ror ſhall be redreſſcd within the City 3 and if they 
donot redreſs it, then there ſhall be a commiſſion 3 
and if error be found, they ſhall forfeit to the 
party his treble dammages, and to the King 1co0 
Marks, &c, but by the 1 Hen. 4.cap. 5. their 
Fine is at the diſcretion of the Commiſſio- 
ners. 

Judgment given in the Cinque ports, ſhall 
not be redreſſed in com. bane or bn. regis, but 
only .by the Warden of the 5 Ports, at the 
Court at Shepewaye, & fi falſum fuerit revoca- 
b.tur, & Majr & Jurati qui d:derunt Fudi- 


ciuns 
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Error. g6x 


cium feeerint fines & Major deponetur ab officio , 
23 Eliz. Dyer 376. þl. 23. 

The Writ to the Cinque-ports ſhall be direR- 
ed Cuſtodi quinque portuum, vide 30 Hen, 6.6, 
Pale. 

But 3o Hen. 6, 6. the Barons of the five Ports 
are Judges there. : 

Upon a Cuſtom in Village or Town to hold in Village- 
all manner of Pleas, and a judgment thereupon 
given, error lies in bax. regis, 21 Edw. 3.40. 
37 Aſſize pl. 5. Nat. br. 20. D. 2 Hen. 7. 19: 
pl. 4. 18 Edw. 4. 12. Mich, 10 Jac. ban. regis, 


 Godſon verſus Duffeild. 


Or in com. ban. Nat. br. 20. D. Common 
Judgment in the Marſhalſey ſhall only be re- _ 
dreſſed in ban. regis, per 5 Edw. 3. cap. 2.10 fon 4 

Eadw, 3, cap. 3. Lib. intra. 297. coram ipſo 
rege. 

Judgment in Court of Pypowders {hall be re- Pypowder 
drefled in ban. regis, or com. ban. Nat. br. 20. D. 


Who ſhall bave a Writ of Error. 


He that confefles the Aion ſhall not havea parties, 
Writ of error againſt his own confcflion , Nat. 


 br..21. K. 34 Hen. 6. 41, For he hath loſt all 


that advantage by his confcſſhon. 

Conuſor of a Statute ſhall have a Writ of Conufor. 
error if execution be not well ſued out againſt 
him, 18 Edw, 3.25. for to overthrow the exe- 
cution. 

And although he were outlawed ( if he be 
pardoned) for then he is enabled again to fue. 25 
Aſſize 47. Nat, br, 22. B, 

A 
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Corpora- 
tions 


Diſclaim. 


Non-Tes 
Ales 


Exrroy. 

A Corporation {hall have a Writ of Errof 
jointly for a judgment given againſt them, but 
no lingle perſon 'of them, 21 Edw. 4. 58. 
Towneſend, For they are all but one body, and 
cannot fever, nor be ſevered in pleading, or in 
being impleaded- 

He that diſclaims ſhall not have it , Nat. br. 
22. C, Coke. 8. part 6. B, & 62. A. vis. the 
thing ſued for, whereupon judgment is gi- 
VEN. | 

But if one plead Nox-Teyure, and it be 
found againſt him, yet he ſhalthave ict , 6 Edw. 
3+ ISS. pl. 17. Nat. br. 22, C, For that is buta 
plea to the Action. 

A brought a Precipe againſt B, who infcoffs 
C, jadgment is given for A , yet B ſhall have 
error, 21 Edw.3.53. 12 Aſize 41. 20. of Af- 
lize, 2, 50 Aſſize 3. Coke 1. part. 11t. Alba- 
ies caſe 3 becauſe the judgment is againſt him, 
and-not the Feoffee. 

Judgment was given againſt the Defendant 
in debt, and after, becauſe he paid it not, nor 
rendred his Body , &c. judgment was given 
upon a Scire facias againſt the Bail, and they 
all join in a Writ of error , and therefore held 
not good, becauſe one of them is not party to 
the judgment givenagainſi the other , Mich. g. 
Fac. Regis, Wildgooſe againſt Duportz but they 
are diſtin& and feveral judgments, given againſt 
them ſeverally, and ought to have ſeveral Writs 
of error. 

Treſpaſs againſt two, where one was within 
age, and appears by Attorney, and judgment 
Lud capiantur, they join in a Writ of error, oy: 

Cay 


endo Cn 


Error. g6r 


cauſe the judgment is entire , Hil. 9. Jac. Ban. 
Regis, Orme & Bird; and good, though the 
judgment was well given againſt one of them, 7Y 
Surviving joint-tenant ſhall, have error of all Survivor. 
the judgment given againſt both ; for he is only 
now concerned, 19 Edw. 3. Error 1. 19. Aſize 
L. 8s. 
4 Two outlawed upon a Captas in Rediſleifin Outlawed, 
with force, one ſhall have error fole, 8 Hey. 4. 
3. For the Outlawry is as two Outlawries, vs. 
againſi each one of them particularly, ; 
Judgment againſi two in conſpiracy, one dies, Conſpira- 
the other ſhall have a Writ of error, 24 Edw. 3. ©? 
76. pl. 99. elſe it would be miſchievous to him, 
if the judgment be erroneous, it he may not re- 
verle it. | 
Mich. 30, & 31 Eliz. ban. regis, Pigot being an | 
Infant, and another levies a fine,Pgot ſole brought Infant. 
error, and good for this is'zrror in fac, there- 
fore it ſhall be brought by him it moſt concerns, 
which here is the Infant. 
If one makes a Retraxit , viz. upon the Rollz xetraxii; 
that he will-not proceed, yet he ſhall have error, 
Coke, 8.part 62. A. Beechers caſe. For the Re- 
traxit was but till the judgment. 
The King ſhall have error, 15 Edw. 3. Er. Reverſion- 
ror 72. and that is but reaſonable. 
He in reverfion difſeiſes two joint- Tenants for 
Life, and ſuffers an erroneous recovery, the wite 
releaſ-s-with warranty, and dicsz this warranty 
isa bar tothe Writ of error, becauſe by his own 
Ac he had diſabled himſelf to take benefit of 
the forfeiture, Coke 3. part. 61, A. Lincoln- 
Colledg caſe, 2. De ceſt calc. 
A 
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Heir . 


Pray in 
A yd. \ 


: ; 
* Patron, 


Garniſhee 


Tenant. 


Youchee, 


Error. 


A recovers a Moyety of a Mannor againſt B, 
which infeoffs C, B, and C makes partition; B 
dics, his Heir ſhall have a Writ of error, and by 
Newton it A had iſſue a Son and a Daughter by 
one Venter, and another Daughter by another 
Venter, anddics , the Son enters, and dies, the 
youngelt Daughter is found Heir io a Nuper obiit, 
they make partition, the eldeſt Daughter (hall 
have a Writ of 'Error, 19 Hen.6. 25. 4. For the 
judgment binds her intereſt till it be reverſed. 

Prayer in Aid ſhall have a Writ of error, Nat. 
br.21.C. Coke 3, part 3. B. 4 Aſize, pl, 7. For 
the praying in Aid is but. to fatisftie his Title 
which he had before. 

Patron after Aid, Prayer ſhall have error, 12 
Hen 8.8, Pollard. For the Judgment concerns 
his Title, notwichſtanding the Aid-Prayer. 

Garniſkee ſhall have a Writ of error, 21 Hey, 
6.35. B. Paſton. 7 Hen. 6. 41. Coke 5. part. 
99. B. Hoes caſe. For he is bound by the judg- 
ment. | 

Garniſhee in Londen upon an Attachment ac- 
cording to the Cuſtom, ſhall have crror, 22 Edw. 
4.30, &31. For the judgment is in part againſt 
him. 

Tenant per Receipt (hall have error , Coke 3. 
part. 3. 4 Aſize 7. 20 Edw. 3. Error 2, For by 
the Receipt he is made party to the Suit, and 
concerned in the judgment. 

Vouchee ſhall have a Writ of error, 8 Hen. 4. 
3. .Nat, br. 21. C. 4. Afſiz8 7. 17 Edw. 3. Er- 
ror 90. Nat. br. 21. M, & 108. A. For by the 
Voucher he is called in, and made a party. FE. 

n 


that wo REES 


Error. 4bs 
And the Tenant ſhall have another Writ of Er- 
ror,8 Hen. 4. 3,21 & Nat.br.21.C.for they are (e- 
verally concerned. - | | 
But if the Vouchee releaſe before Error 
brought, the Tenant ſhall not have it, 17 Edw: 
2. Recovery in value 32. for by the releaſe he is 


| barred, viz. a releaſe of Errors, or of his right. 


Heir general ſhall have a Writ of Error, 20 
Edw. 4.13. Lib. Intra. 26g. A. Sed. 1. foi he is 
prejudiced by the Judgment. 


And if the Ancclior be outlawed of Felony, _ gence 


he, viz. the Heir ſhall have it, Nat. br. 21: N. viz. *** 
to reverſe the Outlawry, and to gain his own in- 
tereſt, | 
But not for High Treaſon, per 28 Eliz. cap. 2. 
becauſe thereby the blood is corrupt and diſabled... . 
The Heir ſpecial ſhall have it for the Lands to Heit ſpe+ 
which he is heir, 3 Hen. 4.19. Nat.br. 21. K. g ab 
Hen. 6.47. 1 Marie Dyer 90. pl. 5. but he muſt 
have a ſpecial Writ, as it fecms. 
Exxecutor ſhall have Error upon judgment for Executbt; 
debt or dammages, Nat.br.21. M. given againſt 
the Teſtator, for the regaining of the Teſtators 
eltate. 
Although that he be Exccutor to the Biſhop, 
Parſon, or other ſole Corporation, Nat.br. 22. A. 
Coke 4. part. 65. A: Fulwoods cafe, 8 Hen. 6, 25. 
A. Martin, for that makes no difference in the- 
caſe. | 
And this upon the Statute of 29 Eliz. cap. 8, 
Coke 6, part. fol. ult. Execcutor ſhall have error 
upon an Outlawry of the Teſtator, and reftitu- 
tion of the =_ loſt by the Outhawry, 11 Her. 
6F« 21.22, 5 Edw., 4-7. | 
VOME : | "4 g Although 


466 


Admint- 
ſtrator. 


Succeſſor. 


King. 


Biſkop. 


Error. 


Although that the Outlawry be for Felony» 
Coke 5. part. 111.A.vid. antea. 

Adminiftrator ſhall have error in the ſame 
manner as Executor ſhall have, Nat.br. 21.M. 6 
Eaw, 6, Dyer 76, pl. 31. for he hath the fame in- 
tereſt in the Inteſiates perſonal eſtate. 

A Succeſſor ſhall have error for a thing which 
toucheth the Succeſſion , toa thing whereof he is 
ſo, Nat. br.22,4. 16 Edw.3.Error 69, 8 Hen.G. 
25. A. Martin, 

The King collates 4. to a Chappel , againſt 
whom an Action is brought, A religns to the 
King, the King collates B, Judgment is given pro 
querente, B (hall have Error, 15 Edw. 3.Error 7. 
I5 Aſize 8. for now the intercti concerns him. 

But for Debt or Dammages recovered againſt 
a Biſhop, &c. or againſt any Secular ſole Corpo- 


'-ration, the Succeſſor ſhall not have Error, Nat.br. 


Reverſ.01. 


22, A, 'for the dammages concern the Executor 
and not the Succeſſor, and ſo he hath no right to 
ſue. 

He in Reverſion after the particular cſiate end- 
ed ſhall have Error at Common Law, and not 
before, Coke 3 part.4. A. 21 Hen. 6.29. Newton, 
3 Hen. 4.6. 32 Edw.3,.Error 73.4 Hen. 8.Dyer 6. 
pl. 5. com.24.Þ,Weſton , for betore he is not con- 
cerned in the Judgment. ©. 

And per 9 Kich. 2, cap. 3. he (ball have it du- 
ring the Eſtate for life, Coke 3.part. 4.22 Edw. 4. 
31.4.Vaviſor, 3 Hen.4.6. 12 Hen. 8.9. A. Brud- 
acl, And this ſeems reatonable, tor he may be 
prejudiced by the delay. ©. 

And by <quity he in the remainder ſhall haveit, 
Nat.br.108.4. 1 Marie, Dyer 90«pl.5- . 

. ut 


Erxroy. 

But at Common Law the Donor in tail ſhall 
not have it altogether, com.241.B. ©. 

And yet he ſhall not have Error during the 
eſtate Tail, becauſe he is not within the Statute of 
9 Rich. 2. cap. 3. Coke 3. part. 61, A. Lincoln 
Colledge caſe, & 10.part.44. B. Portingtons caſe. 

But after the Eſte tail ended he ſhall hayeir, 


becauſe the Law reſerves the reverſion in the 
Donor, Coke 3. part. 3.B. 


And although Tenant in tail ſuffered a Com - 


mon Recovery, and releaſed Errors, and yet 
brings error and is barred, and dies without ifſue ; 
yet the Donor or he in Remainder ſhall have Er- 
ror, 3 Eliz, Dyer 188. pl. 9. to reverſe the Re- 
covery ; for it that be erroncous, then the Eſtate 
tail is not barred by it. 


Note, regularly no Stranger ſhall have Error, Eſtranger. 


22 Edw.4.31. per Brian, viz. a Stranger tothe 
Judgmentz but this holds not always: 


Conuſor aliens, Execution is ſued erroneouſly, Conuſer. 


the Alience ſhall have error, Nat. br.22.B. 4 Hen. 
8. Dyer i; pl. 5. 17 Aſize, 24. 18 Edw. 3. 25, 
p1.17. Crooke,6 Hen.$.169,A.Pollard; for his title 
is concerned. 


A claims wood ina Foreſt, and this allowed Tenant. 


before two Juſtices of the Foreſt, B, & C, which 
claim Eftovers , brought a writ of Error in Be. 
Regis, 21 Edw, 3.48. pl.70.and good to reverſe 
this allowance, which is in nature of a Judgment, 

and binds their right to the Eltovers. | 
' The Tenant ina Precipe enfeoffs B, Judgment 
given pro quer.B (hall have Error for the miſchief, 
that may fall to him by the Fudgment, 21 Edw. 3. 
$3. 21 Aſſize 41, 20 Aſize 2. 50 Aſſize 3. 
G g 2 Bur 
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Eyyroyr. 


But quere 50 Aſize 3. if the Tenant in the 
Precipealiens to B, which releaſes to the Feoffor 
for life, and judgment pro querente, if B ſhall 
have Error, per 9 Rich.2.cap.3. It ſeems he ſhall, 
for all his intercſ is not gone by the releaſc. 

Where the King is party to the judgment,there 
(hall be Error againſt him but not before Peti- 
tion made to the King, Paſch. 12 Fac. Ban, Regis, 
Davies caſe, 23 Edw. 3.12. pl.14. 18 Hen. 6.17. 
22 Edw.3. 3, pl.25. 24 Edw. 35. pl. 43. for it 
may be, that upon the Petition the King will let 
the judgment be reverſed without Suit ; and it is 
not fit to ſue the King, where one may have 1ight 
of him for asking it without ſuit. 


The Writ of Error, 


| The Writ oughe to make mention of him, 
which was ſummoned and ſevered, 9 Hez.6.38. 
13. becauſe he was once party to the ſuit. 

An AQtion of Covenant is brought againſt 4 
as Aſſignee, and judgment given againft him » he 
brought Error, the Writ needs not mention him 
as Alſignee, becauſe this Addition was not of 
ſubſtance, 19 Eliz. Dyer 356. pl.41. ©. for then 
he muſt be called Leſſee, which properly he is 
not but by confiruction of Law. 
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The Proceſi in Error, 1. Upon Judgment in Ire- 

land. 2. Upon a Bill ſealed. 3. Judgment in 

axother Comrt. 

Error brought upon a Judgment given in Ban. ireland. 
Regu in Ireland, there ſhall be a Scire facias in the 
Writ of Error againſt _bim that had the judg- 
ment 3 for by Sharde this is the uſage , and in no 
other manner, 34 Aſſize pl 7.and it is dangerous 
to alter the ancient praQtice of proceedings in Law. 

In Error upon a Bill ſcaled, there (hall be a Blll ſealed. 
Scire facias againſt the Juſtices, which' ſealed it, ad- 
cognoſcend, Sigilla,c, per Weſtm, 2, cap. 31. Lib. 
Intra..293.C. $edG.1. 11 Hen.q.92. This is where 
Error is brought upon a Bill of exceptions, 

But the Juſtices may deliver it in Court by 
their own hands, 11 Hen.4.52.92. and then there 
ſhall be no Scire facias, for thereby they acknow- 
ledge their hands. 

The Proceſs in a writ of Error againſt the Procefs. 
Judges, to whom the@Vrit is directed, is Alias, 
Pluries, and Attachment, Nat. br.22. G. if they 
do not certifie the Record which is before them. 

When the Record is removed after Errors —_ wh 

aſſigned, the Plaintiff ſhall have a Scire facias a- SO * 
gainſt the Defendant ad audiend. Errores, Nat.br. 
22 E. 10 Edw.4.13. 3 Eliz.Dyer 195. pl.38. & 
201. pl.63. 17 Edw.3.5. This is to give him no- 
tice that the Record is removed, and of his pro- 
ceeding thereupon. 

And upon two Nihils a Non eſt inventus re- 
turned, the Court ſhall come to examination of 
the errors, 3 Eliz., 201. pl. 63. without the De- 
fendants in the writ of Errors appearance. 
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470 Error. 
But until Error aſſigned the party ſhall not 
have a Scire facias , 24 Edw. 3.31. pl.8. forit is 
to no purpoſe, for his appearance is to hear the 
cauſe, | 
 Andif he affign that for Error , which the 
Court takes clearly to be no error , he ſhall not 
: have a Scire facias, 18 Hen.6. 17. for that would 
be to trouble the Court to no purpoſe 3 but if it 
be colourable it is otherwiſe, 

But in Error brought againſi the King, there 
ſhall be no Scire facias , becauſe the King is in- 
tended to be always in Court,Nat.br.21.H. cither 
himſelf or his Counſel, for the Judges are of his 
Counſel. | 

Againſt The Writ needs not mention the names of the 
"w5ya Tertenants, becauſe it is of\common form uſed 
Error ſhy 2herwiſe, 8 Hey. 4. 17. pl.3. and the naming of 
be ſued, hem is not material. 

Tf the Sheriff return that the Heir is not 

Other jn his Bailywick, and the Tertenant {hews that 
County. he js in another County , there ſhall go a Scire 
facias into that other County, $ Hen. 4.18. pl. 3. 
B. if he remove out of that into another, if 
another Scire facias ſhall iſſue, and ſo till he 
15 found. | | ; So 
Tertenant © If a Recoverer make a Feoffment, and die 
wn without Kcir, it ſeems there that a Scire facias 
Jies againſt the Tertenant only, and a Writ of 
Error, 8 Hen. 4.17.pl.3. 9 Hen. 6.49.B, p1.30. 
D. whether not againſi the Lord by Eſcheat alſo, 
becauſe he comes in by virtue of the Judg- 
EY Fro _- 
'* But the 9 Hen. 6.46.B. p1.30. a Writ of Error 


Former 


Judgment, lics againſt none but the party , or them that are 
go dogg 3:he. 4 2 HEECEDT & : | s 4 


privy 


Error. 


privy to the former Judgment. ©. if not againſt 
privities in Law as well as in fac. 


Gardein in right of the ward recovers in a Gardein 
Dare Impedit, and dics, the Defendant brought '* "1ght. 


Error and a Scire facias againſt the Heir of the 
Recoverer, and againſt the Heir of him from 
whoſe right he took his title , and againſt the In- 
cumbent, without naming the Executorz yet 
good, becauſe he recovers as Gardcin in right 
but the contrary as Gardein in deed, 8 Hex. 6. 
35-pl.1. for there it ſeems the Executor js con- 
cerned, for the wardſhip is a Chattel. 


Error upon falſe Judgment in Oxford; viz. for Falſe 
Land, the party being dead that hath the Judg- Judgment. 


ment, there ſhall go a Scire facias as well againſi 
the Heir of the Recoverex , as againſt the Ter- 
tenant, 8 Hen. 4, 18. pl.3. 

A Scire facias needs not be ſucd againſi the 
Tertenant before the Judgment be reverſed ,' 47 
Edw.3.7. for before that the Tertenants eſiate js 
not ſtirred. 

But before that he enter, he ſhall have a Scire 
facias againſt the Tertenant, for otherwiſe he ſhall 
be a Diſſeifor, 4 Hen. 7.10. 47 Edw.3.7. but by 
the Scire facias it appears that he enters not as a 
Diſſciſor. ; 


But if the Recoverer make a Feoffment to his Feoffmen: 


own uſe, and then the Judgment be reverſed, 
there needs no Scire facias againſi the Feoff. ez for 
this is aided per the Stat. of 2 Rich.3.26 Hen, 8. 2. 


Error upon an Outlawry in Felony,the Plaintiff Scire fct- 
ought to havea Scire faczas to all the Lords, me- 7 Fe- 


diate or immediate, 7 Hez.7.5. 53. 4 Edw.4. 10. 
11 Hea.4,bccaulc they arc intitled by theOutlawry. 


CRDPEnETCIES oro 
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Pclay. 


Errorin 
London. 


Error. 


And alſo againſithe party, at whoſe Suit and 
the Tertenants, Lib. Intra,.z08 B, Sef.3. 

And in a writ of Error, if the Plaintiff haſten 
not his Suit, the Defendant ſhall have a Scire 
facias 2gainſi the Plaintiff, to ſhew caufe why he 
ſhould not have Execution, 24 Edw 3.24.9 Hen, 
6.13-0r elſe he may proceed in Court to have the 
Judgment afirmed, 

And in ſuch caſe upon two Niebils returned, 
the Defendant ſhall have execution, but after this 
the Plaintiff ſhall have a Scire facias, 9 Hen. 6. 13. 
Q. for then it ſeems to be too late. 


Diminnticn in Error, 1. by whom; 2. in what 
caſes z 3. at what time. 


I. ThePlaintiff io Error may alledge Dimi- 
pution, Nat.br.25.A. that is, alledge that.a whole 
Record is not removed. 

The Defendant may do it alſo, 28 Hen. 6 
15 Eliz, Dyer 321.pl. 21. for if the Record be 
not wholly removed, the Court cannot judge of 
it, nor can the partics te]l how to aſhgn Errors ; 
But this alledging of Diminution is now uſed 
moſily for delay. 
| 2. Errorupon a Judgment in London , the Re- 
corder certifies the Record; yet heis held todo 
according to the cuſiome. 2xere, if Diminution 
ſhall be alledged ,; 34 len. 6. 42. it ſeems it 
ſhould. 

When all the Record is not removed Diminu- 
tion may be alledged, Nat. br, 2 5: A.vide the Writ 
there. 

Dimi- 


Eyyroyr. 


Diminution may be alledged in 

1. The Eſfoin, Lib.Inrra.290.C.Sef.1.1 Hen. 

2: 

Fl 2,'Continuance of the Jury, Lib. Intra. 290, D. 
Sed. 2. 

3. Words intitle in Aſſhze, Lib, intra. 290: D. 
ſed. 3, or ary thing material in the body of the 
Record. 

Diminution ſhall not be alledged upon a Bill 
ſcaled, - becauſe the bill is not of Record, 11 Hem. 
4-52. Hull, &' 65. but is given in to the Court 
by him that takes the exceptions. 

3. After if nnullo ct erratum pleaded in another Dijminuti- 
Term, the Fliirtiff may not alledge Diminution, on. 
28 Hen. 6.11. for then he hath pleaded to the 
Record as it is, and acknowledgedet tobe rightly 
removed. 

But the Defendant may, 28 Hea.6. 11. for he 
hath done nothing to conclude himſelf. 

| og nw = Fdw. 4.25. Error 45. the Defendant 


=. 5. part. 37. B. Biſhops caſe , after in 
unlls aft erratum pleaded, no Diminution ſhall be 
alleged by either party for if it ſhould be ſut- 
fcred, it would cauſe great delay. 

The Plaintiff tothe Writ betore that he aſſ igns 
Errors, or a Scire facixs ad audiend. errores may 
alledge diminution, and by this means the Defen- 
dant may not afterwards alledge Diminution , 16 
Elis. Dyer 330. pl. 18. vide 13 Hen. 4 Error 92. 
becauſe it is done already, and it ſeems it may not 
be twice done. 

But note, that the Defendant after that he had Note- 
xejoyned in the Writ, alledged Diminution, No. 
Lib. Intr.232.B6, Q-. The 
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Conuſor. 


Executor, 


Error. 


The Plaintiff may not alledge Diminution for - 
any Error in fact after a Scire facias awarded, 22 
Edw. 4.45. butonly for matter in Law for the 
Scire facias admits the matter of fact to be right. 


The Aſfignment of Errors , 1. by whom; 2. at 
what time; 3. upon what Record 4.of 
what things. 


Aſſignment of Errors is in place of a Decla- 
ration, 9 Edw. 4.32. for therein the Plaintiff de- 
clares, why the Defendant ſhould not have execu- 
tion upon his Judgment. | 

If one brings a Writ of Error,and he and ano- 
ther ahign Errors, this is good, as to him that 
brought the Writ of Error, and void as to the 
other, for that was but ſuperfluous 3 but if two 
brought error, and one aſſign errors , this is not 
g00d to either, becauſe the Writ was joynt, Mich. 
9 Fac. in the Chequer Chamber , Shakely verſus 
Porter. | 

Conuſor of a Fine ſhall not aſſign error in the 
Conuſance to reverſe his own Fine , which is his 
own a&; neither the Conuſee in the Grant and 
Render, which is his a&t; neither the Recoverer 
in the Recovery, Coke 5. part. 39. B., for they 
_ not to defeat, but to maintain their own 
as. 

Executor in Error by him upon a Judgmene 
given againſt him, ſhall not aflign for error , that 
the debt was but upon a fimple Contract ,. Com. 
182.4.10 Hen. 6.24. for he might haye pleaded 
it in barrof the Action, | 
| Party 
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Party ſhall not ſhew error in Proceſs, unleſs he Party- 
ſhews that it is for his advantage in his proſecu- 
tion, 7 Edw.3.25. Coke 8. part. 59.A.Nat.br.21. 
F, 


But may afterwards ſhew that the Judgment is 
erroneous by reaſon of ſuch Error, Coke 8. part. 
$9. A. Beechers caſe, 14 Eltz. Dyer 315. pl. og. 
and then is his proper time to do it. 

Reverſioner not being made a party ſhall not Reverſio- 
aſſign for Error, that the Sheriff made a warrant 2** 
to the Baily to make a pannel where the party was 
guildable, 3 Her. 4.6. for the trial concerns him 
not. 

The Succeſſor ſhall alfign for error , that his Su<<<ſor- 
Predeceſſor was but named Gardein, 15 *Edw. 3. 
Error 7, where he ought to have bcen otherwiſe 
named... 

Error ſhall be aſſigned befort a Scire facias ſhall $rc fac. 
be awarded, 24 Edw. 3. 31. pl.-8. for that is the 
ground of the Scire factas. 

For after a Scire faciss awarded the Plaintiff 
cannot aſſign error in deed, 22 Edw. 4. 45. for 
, upon the returnof the Scire facias the Defendant 
is to come in, and tohear theerrors aſſigned upon 
the Record. 

Upon a Judgment given upon a Demurrer in Demurrer. 
Law, and a Writ to enquire of dammages award- 
ed, a Writ of Error was brought, and he aſſigned 
errors, 17 Edw.3.y. and good, as it ſcems. Qzere 
tamen. 

If the Record and the Writ of. Error do not Record. 
agree, Error cannot be aſſigned upon that Re- 
cord, 9 Hen. 6. 4. 2 Eliz. Dyer 180, pl. 48. 
28 Hey. 6. 11. for it ſhall not be judged to be 
IS | the 
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New Writ 
of Error. 


Falſe 
Judgment 


Error 
without a 
day. 


Bill ſealed, 


Eyvor. 


the ſame upon which the Writ of Error was 
brought. 

If the Writ of Error be faulty in ſubſtance, 
errors ſhall not be aſſigned upon the Record , but 
ſhall have a new Writ, Juod coram vobis reſidet, 
3 Hen. 6.3.& 26.5 Marie Dyer 164. pl. 58. that 
is, upon the Record, which is removed, and re- 
mains where the new Writ is brought. 

But if it be falſe Judgment, then there muſi be 
a new Writ to the Suitors, who were the Judges 3 
for it is not of Record, 3 Hen.6.26. 

If Error be put without a day, there ſhall be 
a new Writ before that error be aſſigned, 26 Her. 
6. Scire facias 33. Nat. br, 20.G, for the old 
Writ is null, and fo the Judgment ſtands as if no 
writ had been brought. 

Upona Bill ſealed a man ſhall aſſign error , per 
Weſtm.2. cap.31. 12 Hen. 4.52. 27 Hen. 8. 15. 
25. Coke 9. part. 13. Þ. Dowmans caſe, 9 Aſize 


8.14 Hen. 4. 15. 4 Hen. 6.15. A. Martin, 33 


Challenge. 


Hen.6.34. Littleton pl.g. 7 Hen.6.37. 10 Hen-7. 
8 


And if thebill is refuſed to be ſealed, the party 
ſhall have a writ to compel them to ſeal it, Regift, 
orig.182.A,& Þ. 

Bue by Hill Juſtice it is intended of a thing 
pleaded in Courtz for otherwiſe it ſhall not be 
ſealed, for the Jadges are not to take notice of 
It. | 

Challenge in an Aſſize was put in a bill ſealed, 
and good, o Aſize8. 21 Edw.q.11. 20 Edw. 3. 
63, Lib, Intra. 346. C. 27 Hen. 8. 24,25. 


Priviledge 


Priviledge claimed , and not allowed, there Priviledge 
may be a bill ſcaled, 22 Edw, 4. Priviledge 1. 
Conufance claimed, if the plea be challenged Conulance 
by one that is not party , there cannot be a bill 
ſealed, 20 Edw. 3. Conwſance 46. for it concerns 


A Patent to thre& to take an Aſſize where two Patent. 
take it, there may be a bill ſealed, anderror upon 


it, 29 Aſize 42. 
11 Hex. 93. Afſſize , the Tenant ſhews that the Bill ſealed. 
Shcriff was beyond Sea, and had a bill ſealed of 


it, 


1. Although the bill did bear date aſter the 
Record removed yet it is good. 

2. Although the party did not bring it within 
the bil), but the Juſtices 3 yet good. 

3e The party ſhall have a writ to the Juſtices, 
commanding them to ſeal it , where they do re- 
fuſe to doit. | 

4. A writ tothe Juſtices ad cognoſcenda ſigilla. 


vid. antea. 


5. Two Juſtices ſeal it, yet one of them may 
deliverit; for the ſcalipg, not the delivery, is the 
principal matter. 

6. The party brought a Scire facias ad cog- 
noſcend.ſigilla, before the Juſtices come in Court ; 
yet good, for after that they come the bill was of 
Record ab initio, and (o the Scire facias may 
havea good relation. ; 

Upon a tranſcript of the note of a Fine error Tranſcript 
ſhall be aſſigned, and if Error appears they ſhall 
ſend for the note it (elf, and reverſe it, 21 Edw.3, 
24+ 16 Eaw.3z. Record 35. 40 Aſſize pl. 29. 
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For 


0H 


Priviledge 


Claim. 


Record 
removed. 


Proclama-« 
tons. 


Exror. 


For otherwiſe perchance the Fine may not be 
ingroſſed, which may prove miſchievous, x Marie 
Dyer 85. pl.q. Lib. Intra. 296. A. ſed. 1. Fines, 
Nat.br.2c. B. 

But note, 5 Marie Dyer, Record 79. the Record 
ſhall be certified , and no other proclamation ſhall 
be made. This is intended of a Fine with Pro- 
clamations. 

But 1 Marie, Dyer 89. pl. 4. & contra. Ergo 
quere. 

Upon a tranſcript in Parliament error is aſfign- 
ed, tor the Chief Juſtice brought up the Record, 
and reported it Ban. Regis , 8 Hen.s5, Error 88. 
23 Eliz, Dyer 375. pl. 19. 22 Edw. 3.3.pl.25. 

But in another Court it is otherwiſe, 40 Aſize 
29, Nat. br.20.F, Duere rationem. It ſeems, be- 
cauſe all Courts agree not in one way of proceed- 
ings. 

Upen an award by the Juſtices upon return, 
upon a writ of Priviledge, no writ of Error lics, 
Coke 8. part. 127.B. caſe of the City of London 5 
for this is no judgment upon Recard. 

Upon allowance of claim by | the Juſtices of 
the Foreſt, 21 Edw. 3.48. pl. 70. error lics, vid: 
antea, for it is in nature of a Judgment. 

Upon a Judgment in an annuity, and after that 
a Judgment in a Scire facias upon the judgment z 
Error is brought upon the former judgment, the 
Record ſhall be removed, 11 Hex. 4.4. viz. the 
whole Record, as it ſeems. 

Error upon a Fine with proclamations , the 
proclamations ſhall be certified, Com.265.A.Fifhes 
caſe; for they are part of the Record by virtue 
of the Statute, A 
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A Writ of Error ſhall not be awarded until the Award. 
final judgment be given, Coke 11. part.qo.A.Met- | 
calf caſe, 7 Rich. 2. Error 68, for the tenour of 
the Writ ſuppoſeth the judgment tobe given. 

Unleſs the Award be ad grave dampuum, Coke 
11.part.41.4. Metcalfs caſe ; for then it ſeems 
a neccllity to grant it before. 

As in Debt againſt many by ſeveral Preciper, 
and judgment is given againſt one, he ſhall have 
error, and the pleadings ſhall be ſeveral from the 
Original, and if Error be in the original , zexore 
tantum (hall be certified, Coke. 11. part.q1,4, 

Judgment in an Account quod computet, error Account. 
lies not until the final judgment, Coke 11. part, 

38.B, 21 Edw. 3.9. 1Hen.7.2.B. tor the judg- 
ment is not perfe& and entire before, nor the Re- 
cord made up. | 

When an Action of Treſpaſs is in part1ideter. Treſpals. 
mined, error lies not until it be determined al}, 

32 Hen. 6. 5.pl.5. 36 Hen.6. Coke 11. part. 39.B, 

for before the whole Adion is nct determined, 

and fo no compleat judgment. 

p So ina Formedon , 12 Eliz. Dyer 291. pl. 67. Sonia 
oke 11, part.39.B. 

o So in Treſpaſs againſt two, 34 Hen. 6, 41. Treſpaſs. 

. 9. ; 

.So in a Quere Impedit, 34 Hen.6.41. Quare 
So in Partition, Mich, 40,& 41 Eliz.Com.Ban. Inpedit. 
Counteſs of Warwick, againſt Henry Lord Barks Fareiuone 

ley. All upon the ſame ground. 

If error be brought before the fourth day in Day. 
Com.Ban, yet it is good, becauſe of Record at the 
Commencement, 34 Hen.6. 2uyere, whether fo 
in Banco Regin , 

n 


450 


Record. 


Precipe 
quod red- 
dat. 


Tranſcript 


Statute- 
Merchant. 


Ancient 
Demean, 


Error. 


In an Aſſize of Darrein Preſentthent, a Writ 
was awarded to the Biſhop , and the Aflize is for 
dammages, error brought and allowed, 17 Edw. 
3. 5. pf. 12. tor this was a judgment. 

Error upon a judgment in a Scire facias upon 
a Fine, and no Record removed , but the pro- 
ceedings upon the former judgment, and yet 


good, ao Edw. Error 2, viz. the Fine which is a 


Judgment in its nature, and the Scirefacias is but 
to have Execution upon itz yet it ſeems better, if 
all were temoved. 

Upon a Precipe quod reddat judgment is given, 
and error brought 3 the original, nor the judicial 
Writ, nor the cffoyn ſhall be removed, 2 Edw. 3. 
Error 2, Thorpe 37. Aſize5. but only the Record 
of oy judgment ; for there the error is only ſup- 
poled. 

Unleſs Error be aſligned in theOriginal,24 Edw. 
3-24. and then it mult be removed , viz. the te- 
nour of it. | 

And then the tranſcript of the Record only 
ſhall be removed, 34 Aſize 7. 36 Hen 6.13. for 
the Record is ſuppoſed not to be erroneous. 

Error upon an execution upon a Statute-Mer- 
chant, anderror in proceſs ailigned , the original 
ſhall be removed, 18 Edw. 3. 24. for the original 
is part of the proceſs. 

And if it be of Ancient demeſn Lands, the O- 
riginal ſhall be removed, 34 Aſſize 7: out of 
that Court. | 

But Error upon a judgment in Ireland, the O- 
riginal ſhall not be removed,74 Aſize 7.37 Aſize 
15. Finchden. Duere rationem ; it ſeems, becaule it 
is a Record of anoiher Kingdoms 
Erro# 


' verſus Conaway & Webbe, a Fine was levied of 
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Error lies not upon a Fine or Common reco- Fine and 
very. for falſe Latin, raſure, interlining, miſ- Recovery* 
entry of. the warrant of Attorney, Proclamation 
mi{-returned, or not return of the Sheriff, or 
default of form in words, 23 Eliz. cap. 3. This 
Statute was made in favour of Fines, and to ſup- 
port them , becauſe they are the common Afſu- 
rances of the land. 

And by 27 Eliz. cp.9. this extends to Fines in 
Wales, and Recoveries there, 

But if the fine be paſfed before the Kings Sil- 
ver beentred, it is Error, No. Lib. Intra, 231. A. 
ſed. 2. viz, for the not entring of itz which is 
paid pro licentia concordandi. 

If a Writ of Covenant be returned before the 
Teſte, this ſhall be amended, Coke 5. part. 45. B. 
Gages caſez for it is the miſprifion of the 
Clerk. 

The Caption before the Teſte of the Dedimus, 
is nocrror, No.Lib.Intra. 255.C. Sed.11. for the 
ſame reaſon. 

Paſch.1. Jacobi Regis, Rot.4.26. the Counteſs of 
Bedford againſt Fofter , 1. Error afligned was, 
becauſe the Writ of Covenant was of cight Mef- 
ſuagesand two Tofts, and the Fine certitied is of 
eight Mcſſuages and two Mecfſuages, but #01 alfo- 
catur, becauſe the Record hath relation to the 
Writof Covenant. 2. Error affigned , becaule 
the Indorſcment was Execatio ijtius brevis patet in 
guadam panella, &fe. where it ſhould be in qua- 
dam ſchedula, ſed non allotatur,becaule in ſubſtance 
it is the ſame thing, expreſſed by divers names. 

Mich. 30 Eliz, Ban. Regis, Anitein & Steede 
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Infancy. 


Feme 
Covert, 


Husband. 


Evrroy. 


two Tenements, and void, becauſe a Precipe lies 
not of it; this caſe.is entred , Hill. 30 Elis, Rot. 
165.for a Tenement 1s a ching incertain,of which 
a Fine cannot be levied. 

Infancy good Error in a Fine, Nat. br. 21. D. 
3 Hen,6.16.B; 2 Rich.3. 1, 17 Edw. 3.53- pl. 33. 
27 Aſſize pl. 53 it it be brought during his Mi- 
nority, that he may be inſpected by the Court,and 
tis Age proved. 

Butif he come to full age it is not 3 for then 
he is not in the ſame condition as he was when he 


levied the Fine, 17 Edw. 3. 53. pl. 33. Greene, 17 


Aſſize pl. 17.nor can it be ſo well tried. 

And although the other je& a protection, yet 
if the Infant be inſpe&ed when he comes to full 
age, he ſhall have the benefit of his nonage, 22 
Edwv.3.6. pl. 24. 21 Aſſize pl. 10. for the Infant 


could not proceed to reverſe the Fine during his 


Infancy, by reaſon of the proteQton. 

Feme Covert, as Feme ſole, levies a Fine , this 
ſhall bind all but the Husband , Coke 7+ part. 8 
Bedfords caſe, - 17 Edw. 3.52, & 78.7 Hen.4.23. 
becauſe as to him ſhe was covert , and could not 
= without him, though not ia reſpe& of 0- 
thers. 

Bur if the Husband enters and dies, the Fine is 
void without more ſuit to all parties concerned, 
Coke 7. part. 8, B:dfords caſe, 7 Hen. 4.2.23. 
for that fhews his dilagreement to his Wives 
act. 

But it living the former Husband, and ſhe 
take a ſecond Husband , and they levy a Fine; 
chis.is uticrly void, becauſe the fecond Marriage 
is void, 7 Hen.g. 24.Þ, Gafcoign, 9 Hen.6.34.B. 


pd. 3. 


ww 
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PI. 3. This was before the Statute of Fac. a- 


gainſt having two wives or two husbands. | 
Note, when a thing is amendable before the ye; 
Writ of Error brought, it is amendable as well 
aſter, arid this by a Superiour Court,as well as an 
Inferiour Court, Coke 8. part. 162. A. Blacka- 
mores caſe ; for the Writ ot Error doth not hin- 
der ſuch amendments. 2: | 
Note, that thoſe things that are not amendable xe: 
and yet vicious, are Errors at this day, for there is 
no other way to redreſs them. 
When Judgment is given, but not upon a ver- 
dic of 12. upon Iſſue joyned, there are 7 Errors 
not amendable, Coke 8. part. 162. A. Blackamores 
caſe 3 as upon a Judgment by default, by Nihz! 
dicit,non ſum informatus, or upon a Demurrer,&c. 
Vid. ſome alterations by a late Statute temps Carol? 
Secundi, concerning Errors. | 
Want of the Original Writ , No: Lib, Intra, 1.Original: 
246.D. | 
_ Miſprifion of the form of the Original, falſe 2.Form. 
Latin in it, or variance from the Regiſter. 
Material variance between the Original and the 3. Count. 
Count or Declaration, as C.W, in the Writ, and 
W. I.in the Count, Coke 5. part. 37. Biſhops - 
cafe. | 
Jeofail, fault of Colour , inſufficient pleading, 4- Plead- 
or ſome defauit of the perſon, or of his Coun- 1%: 
(cl. , 
Error, or miſpriſion of the Jadges in another 
Term , Miſericordia pro Capiatur , & e contra , 
Coke 8. part. $9.4. 41 Eliz. Dyer 315. pl.99. 
Want of warrant of Attorney. 6. War- 
rar: 
H h 2 Error 


484 h Error. 


7. Appeal. Error in pleas of the Crown and Appeals, or in 
proccedings upon them, they are net amendable, 
for they are excepted out of the Statute of A- 
mendments; and alſo Error in the exigent to 
make one to be outlawed, Coke 8. part. 162. A. 
Blackamores cafe, Br.10. This is in favour of life 
and liberty, and property. 

What When Judgment is given upon a verdi& of 

thingsare 12. men, upon iſſue joyned, there are 10, Miſpri- 

amendable fjons not to be remedied or amended, Coke 8. 

_ vet- part. 163. Blackamores caſc. 

1.Nateria! Material variance between the Original and the 

VAL aincce Count, Cocke 5- part, 37.Biſhops caſe. 

The Original is Barbara, and the Count is Bar- 
baria ; this is erroneous, Mich. 9 Fac. Ban: Regs, 
Harriſon & Feitiplace, for they are two ſeveral 
namcs, and fo may be two ſeveral perſons. 

W afte brought in Burram Appleby, and Flack: 


& Flackbridge Park in Langton, and 
becauſe there is more in the Count 


than in the WFit , Hill.x2 ac. Com. Bax. Coun- 


til of Crmberlands caſe, and fo it may not be for 
Gne and the fame matter. 

\\ hen the Original and the Count differs in the 
lubitance, Che 5. part.gF. 

Husband ard wife brought debt, or an Aqion 
for xcrit due to them, where it was due to the 
wite bcfore Covcrtures this is aided by the Sta- 
tute, and good after verdict, Trin.9 fac. Ban Re- 
gi. Poore verius Boute, 

Hill.36 Eliz, Ban, Regis , Ret. 610. Griffin verſus 
Elliot. 


Ejecione 


Error. 


Ejedione firme wants (vi & armis ) this is but 
a fault in form; and ſhall not ſtay Judgment aftcr 
Verdi&; and then it was alfo (aid . that thcie 
words are not material , for it may be without 
them, 7 Hen. 6.4. 17 Edw. 3-1. &. 

When the Venue is miſtaken. 

The Iſſue was, that within the Manror of 77" zr» 
grave, and it was of the Mannor of 1/ajeld, de- 
mifable by Copy of Court Roll, &c. the Verus 
was of the Mannor of Wargrave, and good, bc- 
cauſe the iſfue was upon-the Cuttome within the 
Mannor of Wargrave, Coke 11, part. 18.4. Ne- 
vils caſe 3 but it one Mannor was in one County, 
and another in another , then it is otherways, 
Mich. 11 Fac, Ban. Regis, inthe fame caſe; tos 
then that Jury could not try the iſſue. 

T1. Trin.11 Jac Ban.Regis, Morton verſus Orde, 
reſolved in a Writ of Error 1. 

Infancy during Nonage ſhall be tried by the 
Juſtices by inſpe&ion and other proof in Coure; 
Coke 9. part.zo. 17 Edw.2. Account 122.45 Edi 
3.8. 48 Edw.3.11, 14 Hen, 4. aſter Nonage by a 
Jury. 

2. If it be doubtful-to the Jufticcs, the rnfine 
and the Witneſſes ſhall be examined in Court, 
25 Edw.3.42. 50 Edw. 3.5. 

3. If he beof full age in Actions reals, it,viz. 
the Ifſue, ſhall be tried where the Land lies , 
Edw. 3. 28, 38 Edw.3. 17. 44 Aſize 10s 46 
Edw. 3-7. 13 Hen. 4.3: 19 Hey, 6. 51. for the 
"I is the principal matter. 

. If it be an Adtion perſonal as Fje&ore 
PE it (hall be tried where theAction is bre vghe, 
21 Edw. 3. 7, 3 Hen. 6. 40. 34 Hen. 6. 50. 

Hh3 ang 
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4Sheriffs 
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6. Venire 
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9.Crown. 


Statutes 
penal, 


10.Law. 
Judgment. 


Evrvror. 


and fo it was adjudged, becaule it is tranſitory, 
and not fixt to a place. 

When the Retorn is by the Sheriff, where it 
ought to be by the Coroners , or e converſo for 
ſuch is noretorn, becauſe made by a wrong Offi- 
cer. 

When the Sheriff puts nat his name to the Re- 
corn of the Jury, as he ought to doz for elle it 
cannot be known to be his Retorn. 

When there is no Retorn indorſed upon the 
Venire facias, ſo if the name of the Sheriff be 
not put to the Writ of Inquiry of Dammages, 
Mich.g Jac. in the Chequer Chamber , Shackly 
verſus Porter, for thele are things of ſub- 
ſtance. | 

When one gives the Verdi& that was not re- 
turned in the Venire facias, though he be ſworn. 

When jt appears to the Court by all the Recard, 
that the Plaintiff had no cauſe of Adion 3 for the 
Court is to judge of the Record. 

In Appeal, or Pleas of the Crown, or in any 
proceedings upon them. Ante. 

Or to the Writ, Bill, or Action, Informations, 


_ upon popular or penal Statutes. 


Error in Law by miſpriſion of the Judges in 
the judgment entred in another term, Coke 5. 
part. 57.B. Specots caſe ; but in the ſame term it 
may, becauſe all that term the judgment is in 
the breaſt of the Judges. 

Action upon the Caſe in Cur. Watlingfurd , the 
judgment was, quod defend; capiatur; this isEr- 
ror, being but an Action upon the caſe , Trin. 9 
Fac. Ban.Regis, Northcot verſus Heywood , for the 
Tudge ought to be defendens in miſericerdias for 

h | it 
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it is capiatur only where the Action is vi & ar- 
mis, in reſpe& of the tine to the King. 

Conceſſum eſt, where it ſhould be Confideratiem ronceſſn 
eft; this is Error, although there are 21. Preli- «i pro Cor- 
dents in my Lord Cokes Reports to the contrary, / k ne: 
for by Man Secondary the Books are falſe printed, *** 
Mich.S. Fac.Ban.Regis, Rot.641.3nd by Williams, 
if it be videbitur Cqrie ; this is erroneous, for 
the Court is nat to vary from their forms in ſaci 
high matters as Judgment are. 

If it be Capiatur againſt the Defendant in an 
EjeQione firme, Mich, $ Fac. Ban.Repis, Rot. 232. 

Dolby verſas Holbrook, it is error, for it ſhould be 
ideo in miſericordia. 

It is ordained per 27 Eliz.cap. 8. that if Error Jurildidtts 
be brought in the Chequer upon a judgment in of Courr. 
Ban. Regis, they ſhall not aflign it in the Jurit* 
diction of the Court, or in form of the Writ, 

Return, Plaint, Bill, D:claration, Pleading, Pro- 


cefs, Verdict, or Proczedings ; bur. only iulitt up- 


on the matter in Law. 
And alſo there is a Proviſo, that it ſhill be in 
Debt, Detinue, Account , Covenant, Ejei9ne 
firme, Traverſe, Action upon the Caſez and not 
in other Actions of a higher nature. 

The party cannot ſhew Error in Proceſs in 11 procct 
delay of the Defendant, unle(s he ſhew that it is 
for his ciſadvantage, and that heis injured there- 
by, 7 Edw. 3.25. Coke 8. part. 59, A. Beechers 
caſe. 

Nothing that is done contrary to the Qffice of a Judge. 
Judge ſhall be aligned for Error , Nt.hy, 21, B. 
7 Hen.74 4. for their Auchoricy {hull not be qu:- 


 ltioned this way. 


Hi 4 Granting 


Viſne; 


Viſne. 


In Reple- 
Vit. 


'n waſte , 


Error. 


Granting of Aid where it ſbould not be, is not 
Error, ſoof Receipt, 7 Edw. 4. 12. 21 Edw. 4. 
65 B. 5 Hen. 7.8, 8 Hevu.7.9,11. 14 Hen. 6.5. 
pl. 25. butif it be denied where it ought to be 
granted, it is Error z for none is prejudiced by 
the former , but by the latter the Defendant is 
prejudiced. 

So of Garniſhment, 14 Edw. 4. 1.1.3. 

Soof making of an Attorney, Nat.br. 22.D. 
21 Edw 4 77. | 

But denial of Aid or Receipt ., where it ought 
to be, is Error, Edw. 4.65.B.5 Hen. 7.8. 8 Hen. 
7.9. vid. antea. 

When the Viſne is miſtaken, it is error,fcr there 
is no.right trial. 

Replevin, the Defendant preſcribes to have all 
the Paſture of ſuch: a place in W. except Com- 
mon for the Inhabitants of D. and the Preſcrip- 
tion being traverſed, the Jury was of the Viſne of 
W. only; and this was ruled good in Error 
brought, becauſe the words of cxception to the 
Inhabitants of D. was void, therefore this was 
not put in iſſue, Trin.11 Fac. Ban. Regis, Wicker 
verſus Stockeman, and io nothing in Dale was put 
in iſſue. | 

In Waſie brought, the Iſſue was for certain 
Oaks cut for repairing of the Cafile of Burrum, 
the Viſne was of the Village of Barram, where 
it {bould have bcen of. the Caſtle of Barram, 
this is Error, Hill. 12 7ac.Com.Ban, the Counteſs 
of Cumberlands caſe, tor a Caſile and a Village 
2re two difftcrent places. 


Trover 


*1 


Error. 


Trover and Converſion brought in Coventry, Trover & 
upon not guilty pleaded , the Viſne was De Yi. Converſt- 


cineto Civitatis Coventrie, and this ſhewed in ar- 
reſt of judgment, , ſed non allocatur, and error up- 
on-it brought, and it ſeems that by Williams and 
Telverton Juſtices, that it is error z for it ſhould 
be of Coventry ; for Vicinetum is of the Neigh- 
borhood of Coventry, and excludes the City, and 
the Sheriff of the County ought to make it out, 
7 Hen, 6.36. B. 4 Edw. 4.39.7 Hen. 4.12. 80. In- 
queſt 36. Dnere tamen; for the Court did ad- 
viſe about bringing of a new Action, and did not 
determine the Queſtion, Paſch. 9. Jac. Ban. 
Regis, Profier verſus Clifton. 

Treſpaſs for lopping of Wood in Hurſ{ay, the 
Defendant pleads that the place is patcel of the 
Mannor of Mamdex in the Pariſh of Hurſlay, and 
the Cuſtom is, that the Copy-holder may cur, 
ec. and found for the Plaintiff, and the Viſne 
was of Hurſlay, and it was moved that it was not 
good, for the Pariſh is not eertain , becauſe it 
may comprehend more Villages ; but it was good 
per Curiam, becauſe Hurſlay ſhall be taken to be 
a Village and Pariſh, and ſhall not be intended , 
that there are more Villages in one Pariſh , cx- 
cept it be (hewed, 5 Edw. 3. 20. Micy. g. Fac. 
Ban. Regis,  Brocke verſus Spencer. 


Hill. 9. Fac. Ban. Regis, Savil & Cavendiſh , Condition 
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Treſpaſs. 


Condition to pay money in the Churcii porchoof to pay 
the Pariſh of H. and pleads performance, the Money. 


Viſne was of H. and yct good, for as it ſeems the 
Village and Pariſh ſhall be intended all one, and 
the Pariſh ſhall not be intended to comprehend 
more Villages. 
| Debt 
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490 Error. 


Obligati- Debt upon an Obligation to perform Cove- 
Us nants, and declares of the breaking of the Condi- 
tion , becauſe a ſtranger recovered the Land at 
Weſt minſter apon a good title, where the Land 
lies in Com. Berks, the Defendant faid that it was \ 
by Covin , . without this, that it was upon a good 
Title,the Plaintiff faid that it was upon a good Ti- 
tle the Viſne ſhall be of the County of Berks, where 
the Ifſue is joined upon: the good Title, and where 
the Land lies, but contrary if the iſſue be joined 
upon the Covin ; for that is alledged at Weſt- 
minſter, but it was faid, if it were a perſonal A- 
Rion, it ſhall be where the Recovery is alledged, 
Mich. g. Fac. Ban. Regis, Hauſaker verſus Kirby. 
Ejetione firme of Land in S.8& T.the Defendant 
pleads a Feoffment of the Land by Deed at S, 
the Plaintiff ſaid #0# feoffavit, &c. the Viſne was 
of S. and 7. and good; for the alledging of the 
Feoffment at F, is idle 3 for it cannot be but upon 
the Land which is alledged to be in S. and T. 
Mich. g. Fac. Ban. Regis, and fo the Venue is 
rightly laid there. 
Debt. Debt for 201. the Defendant pleads that at ano- 
E ther time the Plaintiff ſued him in Loxdox, in fuch 
a Pariſh for the ſame debt, and ſhews the Record 
certain, &c. and that he had execution in another 
Pariſh, &c. the Plaintiff ſaid that it was in debt 
 foranother 201. for the which execution was 
awarded abſq; hoc that the plaint and the executi- 
on was for the ſam2 201. yet the Viſne ſhall be in 
both Pariſhzs, becauſe the ifſuz is as well of the 
execution as of the plaint, 5 Edw. 4. 110. 
| A vouches B, who vourhes C, and atter iſſue 


tried, the former Vouchee, viz. B. dies, this ſhall 
not 


EjeAtment 


EYyoyr. 


not be pleaded in arreſt of judgment againſt 4, but 
it is error, if judgment be given, 21 Hey. 7, 80. 
pl. 1. Crooke , but if A die, it (ball abate the 
Writ in fado, ibidem. becauſc he is Defendant , 
and fo no judgment can be given. 

In detinue againſt A, he prays garniſhment 
againſt B, which comes and pleads, and they are 
at iſſue, A dis, the Writ abates, ibidem. 


Bar in Error. 


No bar to fay that the "RON Writ depending, peofment 
the Plaintiff did infeoff another 3 for he remains 
Tenant notwithſtanding the Feoffment, 21 Edw. 

3-53. 20 Aſize 2. 12 Aſize 41. Coke. t. part 
rf t. Albanyes caſe 3 becauſe the Feoffment was 
made pendente lite. 

Tr nullo ft erratum, a good Bar, 28 Hen. 6.10, 7# 1lo off 
9 Edw. 4.32. 15 Eliz. Dyer 321 pl.21 For it de- 77%" 
{troys the very ſuppoſal of the Writ. 

But note upon Error in Decd this is no plea. 7 
Edw, 4. 16. 9 Eaw. 4.32. 3 Edw. 6, Dyer 65. 
2 Marie, Dyer. 104. pl. 10. Lib. intra. 288. D. 
ſed. x. 289. D.ſed. 1. No, Lib. intra. 233. B. bee 
cauſe that doth not appear upon the Record. 

Releaſe of Errors is a good Bar, 20 Edw. 3. Er- 
ror 2. Littleton 116 B, Coke 8. part 152, Althams 
caſe. 6 Hen, 4.8. pl. 36. 5 Edw. 4.96. B. For 
the releaſe of Errors makes the judgment good, 
were it never ſo vicious. 

But a releaſe of Actions reals and perſonals it is 
no Bar in error of an Outlawry, Cocke Ss. part. 
152. Littleton, 116. B. For the Outlawry con- 
cerns the Commonwealth, which-intercft cannot 
be releaſed by a private pcrſon. It 


Releaſe. 
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Seilune. 


Error. 


If the Defendant be outlawed in Rediſſcifin, a 
releaſc of all demands is no Bar, becauſe the Ori- 
ginal and the Judgment are the proceſs upon the 
Outlawry. 11 Hen. 4.6. 

The Releaſe of the Vouchee ſhall bar the Te- 
nant, 17 Edw.2, Error 90. for the Tenant reco- 
vers in value againſt him. , 

Releaſe of Errors by Tenant im Tail, is no bar 
to the iſſue, although it be tried againſt the Tc- 
nant in Tail, 3 Eliz. Dyer 188. pl. g, For the i(- 
ſuc in Tail is not bound by the judgment ; for the 
iſſues derives paramount the tenant in Tail, vis. 
per formam doni, 

But if he in reverſion in Tail difſciſes Tenant 
in Dower, and ſuffers an erroneous Recovery, 
and Tenant in Dower releaſes with warranty, and 
dics, this is a good-Bar, Coke 3. part 60, 61. 
Lincolxe Colledge caſez becaule the recovery cut 
off the entail. | : 

A Releaſe of one bars another, when two are 
to recover a perſonal thing in reſpec of their 
joint-intereſt; but when they are to diſchage 
themſelves, it is otherwiſe, Coke 6. part 25. Rud- 
dicks caſe. As where an Action is brought againſt 
two jointly to one thing, it ſeems if one confels 
the Action, this ſhall not bind the other. 

If an Action be brought againſt twojointy, and 
a jadgment is thereupon had \. 9" them, and one 
of them releafeth errors, this ſhall not hinder the 
other to bring a Writ of Error, becauſe he js to 
be charged by the judgment. 

The King brought Error, it is no plea, that 


his Minifters have ſeized the Land,unlets the King 


agree toit, 39 Afize p!. 18, For thc Ring (hall 


not 


Error. 


Not be bound'by the AR of his Officers without 
his conſent. Yet 2. if it be done by an Officer 
of Record. 


The Judgment in Error. 1. For the Plaintiff. 
2. For the Defendant. 3. For both, 


In Error 'two things are to be done. 17. To 
reverſe the judgment. 2. That the party be re- 
ſtored to all that he loſt by reaſon of the judg- 
ment, 9 Hen. 6. 47. B. Martin, Coke 5. part 39. 
B. Tayes caſe. ©. Whether he ſhall be ſatisfied for 
all his dammages ? It ſeems he ſhall. 

The judgment was that the Plaintiff ſhould 
not be reſtored to the Land , with the mean pro- 
fits, 11 Hew. 4; 93. pl. 49. ©. For a ſeveral A- 
Qion lies for the mean prahits, 

And 8 Hen. 6. 2. A. Rolfe, that he ſhall reco- 
ver the Land and the Iſſues of the Land, that is, 
the profits. 

The judgment was, Quod judicium reverſetur &: 
aduulletur ,& quod Defendens de intrafione,intrufio- 
ue, tranſgreſione & contemptu, convincatur, & 2 
poſieſſione amoveatur & capiatur, &e. quodque re- 
cordum mittatur in Scaccarinm pro executione ha- 
benda, &c. Coke 1. part 40. A. Altonwoods caſe. 
| The Action and judgment were in the Exche- 
quer. 

In a 2uare Impedit, that the former judgment 
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Afﬀiſe, 


Informatt- 
on upon 
Intrufion. 


Auare ate 


ſhould be void, and the Plaintiff reſtored to all pedit. 


that he loſt, 18 & 19 Eliz. Dyer 353. pt. 30. 
Gardein recovers in a Dxare Impedit ig right 
of the Ward, the Defendant at full age of the 
Ward brought error , anda Scire facias _—_ 
ne 


s 
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: Error. 


the Ward, the Ward entitles himſelf by his anci- 
ent right, and found for him. 1. The judgment 
ſhall be reverſed againſt the Gardein , and yet the 
Defendant ſhall not be reſtored, becaule he is bar- 


- red by the plea of the Ward, 9 Hex. 6. 47.:B. 


Redifſeiſin 


Utlawry. 


This 1s the 
Judgment 
for dam- 
rages. 


Newtox. 

The judgment was, that the judgment ſhall be 
reverſcd, and that the Plaintiff be reſtored to the 
Land, and to the ifſues taken in the mean time, 9 
Hen. 4. 6: pl. 19: thatis, tothe mean profits of 
the Land taken pendente lite. ; 

The judgment was uponan Utlawry in felony, 
that the Utlawry ſhould be reverſed , and he re- 
ſtored at the common Law to all that he had loſi 
by this cauſe, 1x Hes. 4. 53. pl. 32. 7 Hen, 4. 
40. B. 

And that he ſhould be reſtored at the Common 
Law to that he had loſt, 3 Elizs. Dyer 196. pl. 
39. viz, by reafon of the Owtlawry. 

Error by Executors of the Teſtators being 
utlawed was, that the Utlawry be reverſed, and 
that they ſhall be reſtored to the goods ot their 
_ ſcized by reaſon of it, 11 Hes. 4. 65. 

, 22o 
: Ic ſhall be @odjudicium redditum ftaret in omni 
robore per Coke Chief Juſtice, Paſc, 12, Fac. Ban. 
Regis, Sir John Heydons caſe and yet 21 Edw. 
4: 44. A. was quod judicium redditum remanebit 
(tabile in perpetunm, nor the form is let judgment 
be afhirmed. 

Et ulterius conceſium eſt, quod predifins A, recu- 
peret verſus prefat. B. 10.1. eidem A. per Curiam 
Domini Regis bic adjudicat. juxta formam Statuti 
inde nuper edit, &c, promiſis & cojtagits & dampnis 


ſuit? 


Error. | | 495 


ſuis þ = ſuſtinuit occaſione dilatationis executionis 
predifi. pretextn proſecuttonis difai brevis Domini 
Regis de errore, &c. Lib. intra. 244. B. ſeq, 8. & 
292, B, ; 

By the Statute of 3 Hen 7. cap. 10. if error be 
ſued before execution, and afterwards be diſcon- 
tinued by default of the party that brings it, or 
he be nonſuited, or judgment afhrmed, the other 
ſhall recover his coſts and dammages by the diſ- 
cretion of the Judges. | 

An Infant and another levie a Fine, this may 
be reverſed to the Infant by a Writ of Error, but 
it ſhal] be good againſt the ;other, Coke I. part 76, 
B. Bredons caſe. No. Lib. intra. 255. C, ſed, 11, 
For the Fine ſhall ſtand gcod as far as by Law it 
may. 

'But if the Husband and Wife levy a Fine of the 
Land of the Wife, and they reverſe it for Error, 
_ they ſhall be reſtored forthwith, becauſe the Huſ- 
| band js joyned with his Wife but for conformity, 
Coke 2. part 77. B. Cromwels caſe. For the Eſtate 
paſſeth only from the Wife. 

Though Execution be reverſed, the judgment 
is yet good, Coke 5. part 32, Pettifers caſe 3 and 
a new Execution may be taken out. 

A Fine reverſed for fault in the Proclamations 
only, remains a good Fine at the common Law 3 
for the other is but a Diſcontinuance,4 Eliz.Dyer, 
pl. $4. and is nothing to vitiate the Fine. 
| Execution in Error. 

Lib. intra. 307. C, ſed. 1. jp 


FINTS. 


